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EQUITABLE CONVERSION. 


T the beginning of the preceding article,? it is stated that, 
previous to Ackroyd v. Smithson, it was held that the land 

of a deceased person which had been converted in equity into 
money by his will became in consequence assets for the payment 
of his debts, and that the money of a deceased person which had 
been converted in equity into land by his will ceased in conse- 
quence to be assets for the payment of his debts. To understand 
the full force of this statement, the reader must remember that 
previous to 3 & 4 Wm. 4, c. 104, the land of a deceased person 
was not in England assets for the payment of his simple contract 
debts, so that the effect of the foregoing statement is that a testator 
could by converting his land into money by his will, enable his 
simple contract creditors to obtain payment out of his land of what 
was due to them respectively, though by law such creditors would 
go unpaid unless the testator left sufficient personal estate to pay 
them; and so that a testator could, by converting his money in 
equity into land by his will, deprive his simple contract creditors 
of the right which the law gave them to be paid out of such money 
what was due to them respectively. That the courts should have 
held that the conversion of land into money by will made the land 
available for the payment of all the testator’s debts is not surpris- 
ing, but that they should have held that the conversion of money 
into land by will enabled a testator to deprive his simple contract 


1 Continued from 19 Harv. L, REV. 29. 2 19 Harv. L. REv. 1. 
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_ creditors of their legal right to be paid out of his money is very 
surprising. That such was, however, held to be the law, there 
seems to be no doubt, though the reported cases} are not very 
conclusive. Are these cases justified by the authorities which de- 
cided that land converted into money by will devolved as money 
at the death of the testator, and that money converted into land 
by will devolved as land at the death of the testator? No, it seems 
not, for the latter did not involve holding that an equitable con- 
version by will takes place prior to the testator’s death, while it 
seems clear that the question whether any particular property of a 
deceased person is or is not assets for the payment of his debts de- 
pends upon the quality of that property when the testator dies. To 
hold, therefore, that the land of a deceased person is assets for the 
payment of his simple contract debts because it was converted in 
equity into money by his will, is to hold that the conversion took 
effect during the testator’s lifetime, — which is impossible. To hold 
that the money of a deceased person is not assets for the payment 
of his simple contract debts, because it was converted in equity 
into land by his will, is to hold that a testator can effect, by con- 
verting his money into land by his will, what he could not effect 
by a direct and absolute bequest of the money. 

In Sweetapple v. Bindon,? in which a testator directed his execu- 
tor to lay out £300 in the purchase of land, and to settle the land 
(as the court held) upon the testator’s daughter in tail, and the 
daughter married and had issue, but she and her issue were both 
dead, and the money not having been laid out, her husband filed 
a bill to have the money laid out and the land settled on him for 
his life, as tenant by the curtesy, or to have the interest of the 
money paid to him during his life, the court decreed the money 
to be considered as land, and the plaintiff to have it for life as 
tenant by the curtesy. But, though the case seems always to 
have been regarded as well decided, it seems impossible to sup- 
port it on principle. If the money had been laid out during the 
daughter’s lifetime, of course there would have been no difficulty, 
even though the land had not been settled on the daughter as 
directed, but, after the death of the daughter and her issue, there 
was no one who could compel the executor to lay the money out, 


1 Fulham v. Jones, 2 Eq. Ca. Abr. 250, pl. 3, 296, pl. 7, 298, pl. 10, note, 7 Vin. 
Abr. 44; Whitwick v. Jermin, cited in Earl of Pembroke v. Bowden, 3 Ch. [217] 115, 
2 Vern. 52, 58; Gibbs v. Ougier, 12 Ves. 413. 

2 2 Vern. 536. 
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—not the husband, as he was not one of those for whose benefit 
the duty was imposed upon the executor. 

The courts would also undoubtedly have declared that, on the 
death of a husband, who is entitled to have money laid out in the 
purchase of land, and to have the land settled upon him in tail in 
possession, his wife would be entitled to dower, but for the rule 
which disables a wife from being endowed out of an equitable 
interest. This view is, however, open to the same objection as 
the decision in Sweetapple v. Bindon. 

In a former article, when speaking of the ordinary bilateral con- 
tract for the purchase and sale of land I stated! that that was 
the only species of contract “in which an agreement to buy or sell 
land is alone sufficient to create an equitable conversion. Such 
a contract is also believed to furnish the only instance of an equi- 
table conversion which is always coextensive with the actual con- 
version which is agreed or directed to be made.” 

It seems desirable that the two statements contained in this pas- 
sage should be a little enlarged upon. 1. The only other species 
of contract in which it is certain that an agreement to buy or sell 
land forms an element in an equitable conversion is a unilateral 
covenant to lay out money in the purchase of land and to settle 
the land, or to sell land and settle the proceeds of the sale, and we 
have seen? that a covenant to lay out money in the purchase of 
land or to sell land, will not cause an equitable conversion nor 
even constitute a binding contract, unless it be followed up bya 
covenant to settle the land to be purchased, or the proceeds of 
the land to be sold. Why, then, is this difference between a bi- 
lateral contract to buy avd sell land, and a unilateral covenant to 
buy or sell land? It is because of the different effect produced by 
the performance of the two contracts. The mutual performance 
of the bilateral contract causes a conversion, not only of the seller’s 
land into money, but of the buyer’s money into land, and also 
causes a transfer, not only of the seller’s land to the buyer, but of 
the buyer’s money to the seller. On the other hand, the perform- 
ance of the unilateral covenant, from the fact that the covenant is 
only unilateral, cannot possibly cause more than one conversion 
nor more than one transfer. Does it do as much as that? It does 
cause a conversion of the covenantor’s money into land, or of his 
land into money, and it does, in a sense, cause a transfer of the 


1 18 Harv. L. Rev. ast. 2 18 Harv. L. REv. 256-7. 
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money or land, but not in such a sense as to make the covenant a 
first step towards such transfer ;—for the transfer which a perform- 
ance of the covenant causes is to a stranger to the covenant, and _ 
it may, therefore, in respect to the effect produced by the cove- 
nant and by its performance, be regarded as a mere accident; for 
the reader must remember that the covenant is not to buy land 
of the covenantee, nor to sell land to him, but is to buy land of, 
or to sell land to, some third person not a party to the covenant, 
nor ascertained by it. It is true that the performance of the cove- 
nant will involve the purchase or sale of land, and so will practi- 
cally involve, not only the making, but the mutual performance, 
of a bilateral contract for the purchase or sale of land, but the only 
effect of such purchase or sale upon the covenantor will be to make 
him the owner of the land instead of the money, or of the money 
instead of the land, and thus to place him in a situation to settle 
the land or the money, just as if he had purchased or sold the land 
before he made the covenant, —in which case the covenant would 
of course be only to settle the land purchased, or the proceeds of 
the land sold. It will be seen, therefore, that, in the case of a uni- 
lateral covenant to purchase and settle land, or to sell land and 
settle the proceeds of the sale, while it is the purchase or sale of 
the land which causes the conversion, it is the settlement of the 
land or money which causes the transfer or alienation without 
which the covenant cannot create an equitable conversion. In 
order, therefore, that a unilateral covenant to buy or sell land may 
cause an equitable conversion, it must be a covenant to buy land 
of the covenantee, or to sell land to him, or there must be added, 
to the covenant to buy or sell land, a covenant to make a gift of 
some portion of the land to be purchased, or some interest therein, 
or of some portion of the proceeds of the land to be sold, or of 
some interest therein. The only instance of the latter that occurs 
to me is the covenant, already referred to, to lay out money in the 
purchase of land and to settle the land, or to sell land and settle 
the proceeds of the sale; and the only instance of the former that 
occurs to me is the unilateral contract to sell land which is com- 
monly known as the giving of an option Such a contract is a 
unilateral agreement to sell land at the price, and on the terms, 
stated in the contract, without any agreement by the other party 
to the contract to purchase the land. The payment of the price, 
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therefore, is merely a condition of the latter’s right to have the 
land. Still, such a contract would seem, in theory, to cause an 
equitable conversion in favor of the holder of the option, but, in 
the case of the latter’s death, the only right that would devolve 
upon any one would be the conditional right to have the land on 
paying the price, and whether that right would devolve in equity 
upon the heir or the personal representative of the deceased is at 
least doubtful, and I am not aware that there is any authority on 
the point. 

2. The other statement contained in the passage quoted above 
is that a contract for the purchase and sale of land furnishes the 
only instance of an equitable conversion which is always coex- . 
tensive with the actual conversion agreed or directed to be made. 
Why is the equitable conversion caused by such a contract always 
coextensive with the actual conversion which the performance of 
the contract involves? Because the reason why such a contract 
causes an equitable conversion, or rather two equitable conver- 
sions, is that its performance involves two alienations as well as 
two actual conversions, and these two alienations and two actual 
conversions are made by the same two acts, one performed by 
each of the two parties to the contract, namely, a delivery of a 
deed of conveyance of the land by the seller to the buyer, and 
a delivery of the price of the land by the buyer to the seller. 
Plainly, therefore, the thing which the seller converts into money 
is the same as the thing which he alienates to the buyer, and the 
thing which the buyer converts into land is the same as the thing 
which he alienates to the seller. It may be added that these two 
acts regularly take effect at the same instant of time, and hence 
the two alienations and the two actual conversions are regularly 
made at the same instant of time. 

Why is it that no other equitable conversion is necessarily 
coextensive with the actual conversion required to be made by 
the covenant or direction which causes the equitable conversion? 
Because, in every other case, the actual conversion of land into 
money, or of money into land, must be made before any gift of 
the money or land into which the conversion is made can take 
effect; and, as it is the latter alone that causes the equitable con- 
version, it necessarily follows that the extent of the equitable 
conversion is measured by the extent of such gift and not by the 
extent of the actual conversion. 

It is proper, however, to mention another species of agreement 
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which has been held to cause an equitable conversion of land into 
money, namely, the agreement which is sometimes made by each 
of several co-owners of land with the other co-owners to join the 
latter in making a sale of the land. If it is true that such an 
agreement converts the land into money in equity, it seems to be 
another instance of a contract which converts land into money 
without any gift of the money into which the land is to be con- 
verted, and it seems also that the equitable conversion which it 
causes will always be coextensive with the actual conversion 
which is contracted to be made. It is clear, however, that such 
an agreement does not cause any equitable conversion whatever. 
To suppose that it does is to confound an agreement by each of 
several co-owners of land with all the others to join the latter in 
selling the land to some person not yet ascertained, — to confound 
such an agreement with an agreement by all such co-owners to 
sell the land to some ascertained person; and even the latter 
agreement will not cause an equitable conversion of the land into 
money without an agreement by the other party to the contract to 
purchase the land. Without the latter, the agreement will merely 
give an option to purchase the land, and its utmost effect, in the 
way of causing an equitable conversion, will be to convert the 
money of the person receiving the option into land in equity. 
The only way in which one can convert his own land into money 
in equity in his own favor is by procuring some one else to contract 
with him to purchase the land. Even in the case of a bilateral 
contract for the purchase and sale of land, it is, as we have seen, 
the purchaser’s side of the contract that converts the seller’s land 
into money in equity, while it is the seller’s side of the contract 
that converts the purchaser’s money into land in equity. It is 
a mistake, moreover, to suppose that the agreement in ques- 
tion is a contract to sell the land. If it were, the next step 
would be to convey the land, whereas, in fact, the next step is a 
bilateral contract between all the co-owners of the land and an 
ascertained purchaser for the purchase and sale of the land; and, 
of course, it is this contract that causes an equitable conversion of 
the land into money. It may be added that it is by no means an 
easy task so to frame an agreement, like that in question, that it 
can be enforced in a court of law, and it is believed that no in- 


1 Hardey v. Hawkshaw, 12 Beav. 552; /# re Stokes, 62 L. T. 176; Darby v. Darby, 
3 Dr. 495. 
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telligent person will seriously contend that such an agreement can 
be specifically enforced in equity. 

In a former article,! I have considered several important dis- 
tinctions, having no direct. connection with equitable conversion, 
between a direction to sell land accompanied by a gift of the 
proceeds of the sale, or of some part thereof, or of some interest 
therein, and the creation of a lien or charge on the same land, 
either with or without a direction to sell the land to satisfy the 
lien or charge. There is, however, another important and radical 
distinction between these two things which has exclusive relation 
to the creation of an equitable conversion,—so radical indeed * 
that, while the former always causes an equitable conversion, the - 
latter never does. This being so, it is indispensable that the two 
things be accurately distinguished from each other. Fortunately, 
too, it is possible to distinguish them with entire accuracy, though 
they seldom, if ever, have been so distinguished. How, then, is 
the distinction to be made? 1. A gift out of the proceeds of a 
sale of land, though it may be of either a limited or an absolute 
interest, must always extend either to the entire proceeds of the 
sale, or to some fractional part thereof, and hence such a gift 
always makes a sale of all the land necessary, as it is only by a 
sale of all the land that the amount of money to which the gift 
will extend can be ascertained. 2. Where land is charged with 
the payment of money the amount of money which constitutes 
the charge bears no relation to the value of the land or to the 
price for which it will sell, and hence a sale of the land can never 
be necessary to ascertain the amount of the charge, nor will a sale 
of the land even aid in ascertaining its amount. How, then, shall 
_ the amount of the charge be ascertained? He who makes the 
charge must at his peril fix its amount or furnish the means of 
fixing it. For example, if the charge consists of a sum of money 
given, by the deed or will which creates the charge, to a person 
named, the usual and proper mode of fixing the amount of the 
charge is by naming the amount of the gift in lawful money. If — 
the charge be made by will, and consist of all the testator’s pecu- 
niary legacies, the amount of the charge will be ascertained by 
adding together all the pecuniary legacies contained in the will 
and in the codicils thereto, if any. If the charge be created by 
a will, or by a deed of assignment, and consist of all the tes- 
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tator’s or assignor’s debts, the amount of the charge will be ascer- 
tained by adding together such-debts as the testator or assignor 
shall be proved to have owed when he died, or when he made the 
deed of assignment. Or, instead of charging “all his debts” he 
may of course charge only such debts as he shall specify in the 
will or deed, and, in that case, the will or deed will be conclusive 
both as to the number of debts and as to the amount of each. 
Why does a lien or charge on land never cause an equitable 
conversion of the land into money? 1. Because it never consti- 
_ tutes any step towards the alienation of the land. When a sale 
of land is directed, and a gift is at the same time made out 
of the proceeds of the sale, to A, for example, and the land is 
afterwards sold pursuant to the direction, an immediate conse- 
quence of the sale is that the proceeds, to thezextent of the gift, 
become the property of A, at least in equity, and that is of course, 
by virtue of the previous gift to him, which, however, remains ex- 
ecutory till the sale is made. On the other hand, when land is 
merely charged with the payment of money to A, for example, 
and the land is afterwards sold, whether for the purpose of satisfy- 
ing the charge or not, the ownership of the proceeds of the sale 
will be just where it would have been if the charge had not been 
made, and no part of such proceeds will be the property of A,— 
whose right against such proceeds will be precisely the same as 
his right against the land before it was sold, 2. ¢., he will have a 
lien or charge on such proceeds for the sum of money coming 
to him. 2. If a charge of land with a payment of a debt causes 
an equitable conversion of the land to the extent of the debt, it 
must be because of the direction to sell the land! which is sup- 
posed to accompany the charge; and yet such a direction is — 
wholly unnecessary, the charge being complete without it. A 
direction, indeed, to sell land, and apply the proceeds of the sale 
to the payment of a certain debt, will of itself constitute a charge 
of the debt upon the land, but it is only as evidence of an intention 
to make a charge that such a direction is material. Besides, when 
an owner of land charges the same with the payment of a debt, 
his power over the land is, to the'extent of the charge, entirely 
suspended, and will remain suspended till the charge is removed, 
and, therefore, the addition of a direction to sell the land is, for 


1 For it is only by an agreement or direction to sell, that land can be converted in- 
directly into money. Hyett v. Mekin, 25 Ch. D. 735. And see 19 Harv. L. REv. 25, 
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that reason, without meaning. The owner of the charge can re- 
quire the land to be sold whenever there is a default in the pay- 
ment of the debt, but that is because of the charge, — not because 
of a direction to sell the land. It cannot, therefore, be said, with any 
propriety, that, in any case where an owner of land charges it with 
the payment of a debt, and the land is afterwards sold for the 
satisfaction of the charge, the sale takes place by virtue of a pre- 
vious direction by the owner of the land; and hence the making of 
the charge cannot cause an equitable conversion of the land into 
money. 3. When land is charged with the payment of a debt 
the debt has an independent existence, and that, too, at law as 


well as in equity. So far from its being at all dependent upon. 


the charge, the charge is so dependent upon the debt that it 
cannot exist without it. Nor does a sale of the land have any 
other effect upon the debt than to produce a fund which is ap- 
plicable to its payment and discharge. In short, the land has 
nothing to do with bringing the debt into existence, nor with the 
debt during the period of its existence, — only with its payment 
and extinguishment. It is true that the debt is personal property, 
but that is not because it is land converted in equity into money, 
for it is, from its nature, personal property at law and in fact, as well 
as in equity. Nor can it owe its existence to the actual sale of the 
land, for thén it would not come into existence till after the sale, 
whereas it is assumed that the purpose of the sale is the payment 
of the debt, and hence that the debt exists before the sale is made. 
As, therefore, a debt charged on land is personal property without 
reference to the question whether the land is, to the extent of the 
debt or debts charged upon it, converted in equity into money or 
not, it follows that the latter question is not a practical one, as no 
person can have any interest in maintaining either the affirmative 
or negative of it. 

The only practical question, therefore, is whether land which is 
charged with debts is thereby wholly converted in equity into 
money, for, if it is, of course any surplus over and above the 
charge will be converted into money in equity. As to this 
latter question, however, it may be observed, first, that, before 
the affirmative of it can be established, it must be proved that a 
charge of land with debts converts the land into money in equity 


~ to the extent of the debts charged upon it, and therefore the argu- 


ments which I have urged in disproof of the latter proposition are 
equally strong in disproof of the proposition that a charge of land 
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with debts converts the surplus of the land into money in equity; 
secondly, that, in order to establish the affirmative of this latter 
proposition, it must be proved that a person can, by a covenant 
or a direction to sell land, convert such land into money in equity 
as to himself, and as to those claiming under him, subsequent to 
such covenant or direction, — a proposition which can easily be 
proved by authority, but the negative of which is very clear upon 
principle; thirdly, that, a charge of land with debts, or a direction 
to sell land for the payment of debts, authorizes a sale of so much 
of the land only as is necessary for the payment of the debts 
charged, and, therefore, can not cause an equitable conversion of 
the surplus of the land over and above such debts. If, therefore, 
the charge be made by deed, any surplus of the land over and 
above the charge will still belong, at least in equjty, to the person 
who made the charge, and such surplus will be [and in his hands. 
If the charge be made by will, any surplus over and above the 
charge will, at least in equity, pass to the testator’s heir or devisee, 
and will be land in his hands. Accordingly, in the case of Roper 
v. Radcliffe, it was resolved by the House of Lords, reversing the 
decree of the Court of Chancery, 


“that though lands devised for payment of debts and legacies are to be 
deemed as money so far as there are debts and specific legacies to be paid, 
yet still the heir at law has an interest in such lands by a resulting trust, so 
far as they are of value after the debts and legacies are paid; and the heir 
at law may properly come into a court of equity and restrain the vendor 
from selling more of the lands than what are necessary to raise money suf- 
ficient to discharge the debts and legacies, and to enforce the devisee to 
convey the residue to him; which residue shall not be deemed as money, 
neither shall it go to the executors of the testator. Nay, the heir at law in 
such case may properly come into a court of equity, and offer to pay all 
the debts and legacies, and pray a conveyance of the whole estate to him; 
for the devisee is only a trustee for the testator to pay his debts and legacies. 
This is a privilege which has been always allowed in equity to a residuary 
devisee ; for if he come into court, and tender what will be sufficient to 
discharge all the debts and legacies, or pray that so much of the lands and 
no more, may be sold, than what will raise money to discharge them, this is 
always decreed in his favor. Therefore, though lands given in trust, or 
devised for payment of debts and legacies, shall be deemed in equity as 
money in respect to the creditors and legatees, yet it is not so in respect 
to the heir at law or residuary devisee; for in those cases they shall be 
deemed in equity as lands.” 


1 g Mod. 167, 170. 
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So in Nicholls v. Crisp, where a testator directed a// his land to 
be sold, and charged the proceeds with certain legacies, and, if 
the proceeds should exceed £43,000 he bequeathed the surplus 
to his natural daughter, who died before him, Lord Bathurst de- 
clared that, the object being to convert the land merely for the 
purpose of paying the legacies, if the heir would pay the legacies, 
the lands should not be sold. Also in Digby v. Legard,? where 
a testator devised his real and personal estate to trustees in trust 
to sell to pay debts and legacies, and to pay the surplus to five 
persons equally, one of whom died before the testator, and the 
question was whether her one-fifth-was real or personal estate, the 
counsel for the heir insisted that the testator charged and sub-. 
jected her land to the payment of her debts and legacies, only in 
case the personal] estate were not sufficient, in which event alone 
was the land to be sold, and only so much as should be necessary ; 
and that the five residuary legatees might have paid the debts and 
legacies, and then have called for a conveyance of the land; and 
Lord Bathurst so held. 

While, however, the foregoing cases have never been overruled 
or even questioned, it must be confessed that the courts have, for 
the most part, failed to distinguish charges on land from gifts of 
the proceeds of the sale of land, and hence they have assumed 
that the former have the same effect as the latter in converting the 
land into money in equity. Cases arising upon wills, in which they 
have so assumed, have already been sufficiently stated. Cases in 
which a lien or charge on land is created by deed are generally 
cases in which debtors, in embarrassed circumstances, make an 
assignment of their property, both real and personal, for the bene- 
fit of their creditors. Such assignments, if they create any new 
right in favor of the creditors, create in their favor a lien or charge 
on the property assigned. They do not, however, necessarily 
create any new right‘ in favor of the creditors, and when they do 
not, the assignees, though they become the legal owners of the 
property, hold it simply as the agents of their assignors, whose 
servants they are, and who may, therefore, revoke their authority 


1 Stated by Sir R. P. Arden, M. R., in Croft v. Slee, 4 Ves. 60, 65. 

2 Dick. 500. 

3 See 19 Harv. L. REV. 26-28; also 17, n. (2). The cases are Hill v. Cock, 1 Ves. 
& B. 173; Maugham v. Mason, 1 Ves. & B. 410; Jessopp v. Watson, 1 Myl. & K. 665; 
Flint v. Warren, 14 Sim. 554, 16 Sim. 124; Shallcross v. Wright, 12 Beav. 505, and 
Hamilton v. Foote, Ir. R. 6 Eq. 572. 

* See Biggs v. Andrews, infra, and Griffith v. Ricketts, infra. 
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and require a reassignment of the property at any moment. So 


‘far, however, as regards the question of equitable conversion, the 


courts have generally failed to recognize even this latter distinction. 
On the contrary, as an assignment for the benefit of creditors gen- 
erally contains, in terms, a direction to the assignees to sell the 
property assigned, the courts have generally assumed that this 
direction alone was sufficient to convert any land included in the 
assignment into money in equity. Thus, in Biggs v. Andrews,} 
where one Biggs conveyed and assigned all his property to two 
trustees in trust to sell the same, and pay his debts out of the pro- 


.ceeds, and hold the surplus in trust for himself, and he died before 


his land was all sold, it was held that all his property devolved, at 
his death, on his personal representatives; but, though there is 
reason to believe that the decision was in accordance with the 
wishes of the deceased, yet it seems to be very clear that it was 
wrong in principle; for it appears that Biggs made the conveyance 
and assignment, not because he was insolvent, or supposed him- 
self to be so, but because he was out of health, and wished to retire 
at once from business; and accordingly he had selected the two 
trustees to wind up his business for him. It is clear, therefore, 


that, in making the conveyance and assignment he made himself 


the sole cestut gue trust, no new right whatever being conferred 
upon his creditors; that the trustees were simply his agents, though 
clothed with the naked legal ownership of all the property, and, 
therefore, he could have revoked their authority at any moment, 
and required them to reconvey and reassign the property to him. 


They could also have given up the agency at their pleasure, and, 


therefore, could not have been compelled to sell any of the land. 
So also in Griffith v. Ricketts,? where an equity of redemption 
was conveyed to trustees in trust to sell the same for the payment 
of the grantor’s debts, any surplus to be paid to the grantor, “ his 
executors, administrators, and assigns,” it was held that, upon the 
grantor’s death, the equity of redemption devolved in equity upon 
his personal representative, subject, of course, to any charge which 
the conveyance had created. The judgment, however, seems to 
rest chiefly, if not wholly, upon the words which I have placed 
within quotation marks. To me, however, it seems clear that 
those words have no bearing upon the question. The only thing 
that could cause an equitable conversion of the land into money 


1 5 Sim. 424. 2 7 Hare 299. 
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was the direction to the trustees to sell the land; and the words 
quoted could not even aid in creating an equitable conversion, 
unless they constituted a gift of any surplus which should be pro- 
duced by the sale; and it cannot be seriously claimed that they 
did constitute such a gift. Wigram, V.C., says!: “ The first ques- 
tion is how the case would be if the trustees had sold the land 
in the lifetime of the grantor, and had the money in their hands. 
In that case it would, I apprehend, clearly belong to the personal 
representative of the grantor.” Undoubtedly it would, but the 
plain reason seems to me to be that it would be a part of the 
grantor’s personal estate at the time of his death, and hence would 
devolve like his other personal estate.” 

Finally, in Clarke v. Franklin,’ where land was granted and con- 
veyed to trustees, subject to a life estate in the grantor, in trust to 
convert the same into money at the grantor’s death, and pay out 
of the net proceeds six sums of £50 each and one sum of £20, to 
persons named, or such of them as might be living at the grantor’s 
death, and no valid disposition was made of the residue of the net 
proceeds, it was held that the land was converted into money in 
equity from the moment of the delivery of the deed of conveyance, 
and hence that it devolved in equity, at the grantor’s death, as if 
it were money. It will be seen, however, that the deed in this case 
is of a very different nature from that in either of the two preced- 
ing cases; for, instead of being an assignment for the benefit of 
creditors, it seems to have been a substitute for a will. Accord- 
ingly, the grant which it made was not to take effect in possession 
until the grantor’s death. So also the several sums of money 
which were charged on the land appear to have been gifts, and 
would, therefore, have taken the form of pecuniary legacies, if 
the document had been a will. On the other hand, the deed 
took effect immediately on its delivery, and, unlike a will, was 
irrevocable. 

There is also another, but wholly different class of cases, in which 
money is directed to be laid out in the purchase of land, and yet 
the ownership of the land, when purchased, will be just where the 
ownership of the money was when the purchase was made, namely, 
where land is settled, the legal ownership being vested in trustees,* 


1 Page 313. 2 See 18 Harv. L. REV. 4-9. 

84K. & J. 257. 

* If the legal ownership is not vested in trustees, but the limitations of the settle- 
ment are legal, the same object is accomplished by means of a power. 
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and the latter are authorized to sell the land, but are directed to 
invest the proceeds of the sale in other land, and the land is 
accordingly sold, but, before other land is purchased, the question 
arises whether the money is, from the moment of the sale, con- 
verted in equity into land; and this question has always been 
answered in the affirmative,! and seems never to have been sup- 
posed to be open to doubt; and yet it seems to be clear, upon 
principle, that it ought to have been answered in the negative. 
Neither the direction to reinvest the money in land, nor the actual 
reinvestment of it in land, causes any change in ownership of the 
settled estate, for, though no such direction, or even authority, had 
been given, yet, when the land was sold, the proceeds of the sale 
would have followed the limitations of the settlement, they taking 
the place of the land. The only reason, therefore, for directing 
the reinvestment of the money in land is that the settlor prefers 
land as an investment, — not that he wishes the estate to continue 
to devolve in equity as if it were land, notwithstanding the land is 
sold, as it will so devolve in any event. It has been seen, more- 
over, that, when money is converted in equity into land by adirec- 
tion that it be exchanged for land, what actually takes place is 
this: the person who gives the direction, at the same time creates 
a right in another person to have the exchange made, and then to 
have the land, or some portion thereof, or some estate therein 
conveyed to him; and the money is said to be converted immedi- 
ately into land in equity, because, if the person in whom such right 
is created shall die, intestate, before the actual exchange is made, 
his right will devolve in equity upon his heir as if it were land. In 
the case now under discussion, however, there is nothing of this 
kind. On the contrary, each person who will, under the settle- 
ment, have an interest in the land when purchased, has, in the 
meantime, the same interest in the money, and the land will, when 
purchased, simply take the place of the money, just as, when the 
original land was sold, the money took the place of the land. If, 
therefore, this money will devolve as if it were land in equity, by 
reason of its having been converted in equity into land, it must be 
because in equity it zs land, z. ¢., because it has, by a fiction, been 
transmuted by equity. In other words, if the money has been con- 
verted in equity into land, the conversion must have been direct, 


1 Chandler v. Pocock, 15 Ch. D. 491, 497, 16 Ch. D. 648; Walrond v. Rosslyn, 11 
Ch. D. 640; J re Duke of Cleveland’s Settled Estates, [1893] 3 Ch. 244; J re 
Greaves’s Settlement Trusts, 23 Ch. D. 313. 
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and yet there is no ground upon which equity can make a direct 
conversion. 

As, however, money into which settled land has been converted 
will follow the limitations of the settlement, whether such money 
be treated as money or as land, the reader may think the question 
which I have been considering is not of much practical importance. 
It is always important, however, that a legal question should not 
only be correctly decided, but that the reasons given for the 
decision should also be correct, it being impossible to foresee 
what mischiefs may result from erroneous reasons given for correct 
decisions. Moreover, if the money into which settled land has 
been converted be erroneously held to have been reconverted in - 
equity into land, the result is not likely to be the same as if what 
is money in fact had been treated as money in equity also, unless 
the equitable conversion of the money into land is confined to the 
limitations of the settlement; and yet we have had too much oc- 
casion to see that, when money is covenanted or directed to be 
laid out in the purchase of land, and the land to be settled, the 
courts always hold that the money is converted into land in equity, 
not merely to the extent of the limitations in the settlement, but 
also as to the reversionary interest retained by the settlor, 2. ¢., not 
only as to the persons in whose favor the settlement is to be made, 


1 For the reason stated in the text, as well as for another reason, the case of Ashby 
v. Palmer, 1 Mer. 296, 1 Jarm. on Wills, 1st ed., 527, seems to have been erroneously 
decided, though that was a case of converting land into money, — not money into land. 
In that case, a testator, who was a widow, and had an infant daughter and only child, 
devised all her land to trustees in trust to sell the same for the payment of debts, and 
for educating and bringing up the daughter, and, when the latter attained twenty-one 
or married, the trustees were directed to pay to her any proceeds of the sale still re- 
maining in their hands. The daughter became a lunatic before she attained full age, 
and so remained till her death, — more than fifty years after the will was made. None 
of the land having been sold, Sir W. Grant, M. R., held that the daughter’s next of kin 
were entitled to it. It seems to be clear, however, first, that the land descended in 
equity to the daughter, and, therefore, that, if it had been sold, the proceeds of the sale 
would have belonged to her in equity, subject to any use which the trustees were 
authorized to make of them. Consequently, a sale of the land would have been 
attended with no alienation of the proceeds of the sale, and so the direction to sell 
caused no equitable conversion. Secondly, it seems equally clear that the trust was 
to cease on the daughter’s attaining twenty-one or marrying, unless debts should still 
remain unpaid. Certainly, the trustees were not authorized to sell the land after the 
daughter attained her full age or married, except for the payment of debts. Assuming, 
then, that the direction to sell for payment of debts caused no equitable conversion, 
there ceased to be any equitable conversion when the daughter attained twenty-one, as 
a direction to sell cannot possibly cause an equitable conversion after it has ceased to 
confer any authority. 
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but also as to the settlor and those claiming under him, and to 
this rule the case now under consideration is no exception. Thus, 
in Walrond v. Rosslyn,’ where, by marriage settlement, the in- 
tended husband settled land in the usual manner, and the settle- 
ment contained the usual power of sale and exchange, and, in case 
of a sale, the proceeds were to be invested in other land, which 
was to be settled to the same uses to which the land sold was 
settled, and some of the land had been sold, but the proceeds had 
not been: invested in other land, and all the limitations of the 
settlement had come to an end, except that in favor of the in- 
tended wife by way of jointure, so that the proceeds of the sale 
had confessedly become the absolute property of the settlor, 
subject only to said jointure, and the settlor had died intestate, 
it was held by Sir G. Jessell, M. R., that said proceeds must be 
treated as land in equity, and consequently that they devolved 
upon the settlor’s heir; and yet such proceeds ought, upon prin- 
ciple, to have been held to devolve upon the settlor’s next of kin, 
and that for three reasons: first, the jointress had the same right 
in said proceeds that she would have had in land purchased with 
them, and hence there was no equitable conversion of said proceeds 
into land; secondly, the jointress had only a charge on the land 
originally settled, her jointure being by way of a legal rent-charge, 
and, for that reason also, there was no equitable conversion of said 
proceeds in her favor; thirdly, in no possible view could said 
proceeds be converted in equity, except in favor of the jointress, 
nor even in her favor for any longer period than her life. 

So in Chandler v. Pocock,? where, by a marriage settlement, the 
father of the intended wife settled land to the use of himself, the 
intended husband, and the intended wife, successively for their 
respective lives, remainder, in the events which happened, to 
such uses as the intended wife should by will appoint, remainder 
in default of appointment by her, to the settlor in fee, and the 
settlement contained a power of sale, the proceeds of the sale to 
be invested in other land, and the land was sold accordingly for 
consols, but the consols had not been invested in other land, and 
the wife by her will bequeathed all the residue of her personal 
estate and effects whatsoever, and the question was whether this 
bequest operated as an appointment of the consols under s. 27 of 


1 11 Ch. D. 640. 
2 15 Ch. D. 491, 497, 16 Ch. D. 648. 
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the Wills Act,! it was held, first, by Sir G. Jessel, M. R., and 
afterward by the Court of Appeal, that it did. Was the decision 
correct? There seems to be no room to doubt that it carried out 
the intention of the testator, and, if the consols were personal 
property in equity, as they were in fact, the question would not 
even have arisen. Yet both courts proceeded on the assumption 
that the consols had been wholly converted in equity into land, 
and, on that assumption, the decision involved the somewhat 
startling doctrine that the term “ personal property,” in s. 27 of 
the Wills Act, meant “ actual personal estate, though constructively 
converted into land,” z.¢., that the Legislature, in enacting that 
section, wholly ignored the doctrine of equitable conversion. 

In Jn re Greaves’s Settlement Trusts,? by marriage settlement, 
the intended husband settled land on the intended wife for her 
life, retaining the reversion in fee in himself. The settlement con- 
tained a power to sell the land, the proceeds to be invested in 
other land ; and the land was accordingly sold, but the proceeds 
were invested in new three per cents, and so remained ; the wife 
survived the husband, who bequeathed all his money in the public 
funds or elsewhere to his children equally, and Frye, Justice, held 
that the new three per cents did not pass, the same being con- 
verted in equity into land, and the bequest not operating as an 
appointment under s. 27 of the Wills Act. The consequence, 
therefore, of holding that the new three per cents were converted 
in equity into land, was that the testator’s intention as to their 
disposition was wholly frustrated; though this was only because 
the conversion was held to extend to the husband’s reversionary 
intere.t. If it had been held either that there had been no 
equitable conversion, or that the equitable conversion extended 
only to the wife’s life interest, the testator’s intention would have 
been fully carried out. 

Lastly, in Jz re the Duke of Cleveland’s Settled Estates,? where 
settled land was vested in the Duke of Cleveland as tenant for life 
in possession, remainder to his first and other sons successively in 
tail male, remainder to said Duke in fee, and the same was sold 
under a power conferred by a private Act, which directed the 
proceeds of the sale to be invested in other land, but they were 
invested in consols instead, and the Duke afterwards died without 
issue, having devised his residuary real and personal estate to 


17 Wm. IV. & 1 Vict. c. 26. 
8 [1893] 3 Ch. 244. 


2 23 Ch. D. 313. 
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trustees in trust for the Hay family, the Court of Appeal held that 
said consols passed under said residuary clause, but that they 
passed as land; and yet the Duke’s remainder in fee, which was all 
that passed by his will, was entirely outside the settlement, and so 
the decision is open to the same objection as the decision in the 
preceding case. 


C. C. Lanzdell. 
CAMBRIDGE, October, 1905. 
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THE LIABILITY OF CORPORATIONS. 


THE LIABILITY OF CORPORATIONS ON 
CONTRACTS MADE BY PROMOTERS. 


HE law is settled to the effect that an agreement entered into 
between a third person and a promoter, prior to the exist- 
ence of the corporation, is not binding upon it, although made on 
account of the corporation and with the expectation that it will be 
liable. It is immaterial whether the agreement in question is in 
the name of the prospective corporation or that of the promoter. 
It is an equally unquestioned rule that, under certain circumstances, 
the corporation may become liable on terms substantially the same 
as those embodied in the agreement antedating the corporate ex- 
istence. The purpose of this article is to consider the legal prin- 
ciples on which this liability rests. 

For the sake of clearness, it is advisable to refer at the outset to 
a certain class of cases in which corporate liability exists. Though 
the principles involved are not properly within the scope of the 
present discussion, the tendency to confuse the basis of liability in 
those cases with cases covered here makes it necessary to point 
out briefly the theory on which those decisions proceed. 

In many jurisdictions statutes make the corporation liable for 
certain expenses attending the organization and promotion of the 
company; more commonly the charter or the deed of settlement 
makes similar provisions.1 Where such is the case, persons per- 
forming the services provided for in reliance upon the provisions 
may recover against the corporation when formed, the remedy 
being statutory.? 

When the promoter has made a contract with a third person, 
the corporation may become a party to it by novation. It is ob- 
vious that the doctrine involved here is not peculiar to promoters, 
but extends to all contracts dealing with subject-matter within the 
scope of corporate power. Neither is it material at what time 
the contract was entered into with reference to the corporate 
existence. 


1 Lindley, Companies, 6th ed., 196. 
2 Scott v. Lord Ebury, L. R. 2 C. P. 254; Lindley, Companies supra., 
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The corporation may also obtain rights under a contract by 
means of an assignment from the promoter or other parties.! 
Here, again, it is of no consequence whether the contract is 
with a promoter or not, and the time when it is made is equally 
immaterial. 

A class of cases also exists in which the corporation is liable on 
the theory that a trust fund has been created by the corporation 
for the benefit of third persons, as a result of an agreement be- 
tween the promoter and the corporation. In Touche v. Metro- 
politan Ry. Warehousing Co.,? the plaintiff was allowed to recover 
in equity on the theory that the corporation had made the pro- 
moter trustee of the sum in question. The decision has been 
doubted, as to the propriety of the finding that a trust relation 
existed under the facts in evidence,’ although the principle is’ 
admitted that a trust may be created in favor of a third person by 
virtue of an agreement between the corporation and the promoter. 
In those jurisdictions where the real party in interest is permitted _ 
to sue, the third party may frequently have a remedy against the 
corporation, as a result of a provision for payment contained in a 
valid contract between the promoter and the corporation. 

These exceptional cases being disposed of, it is now possible to 
take up the cases, which are the immediate object of this discus- 
sion, where an agreement has been entered into between a pro- 
moter and a third person, on which it is now proposed to hold the 
corporation liable. The common form of statement is that a cor- 
poration, by ratification or adoption, becomes liable on contracts 
made by a promoter on its account, prior to organization. This 
statement, as far as it involves any theory of ratification, is clearly 
incorrect if taken literally, and repugnant alike to principle and to 
the great weight of authority.® Ratification is possible only where 
a contract is made by a person purporting to act for an existing 
principal, who is capable of making the contract himself at the 
time it is entered into. Clearly the doctrine can have no appli- 
cation in the class of cases discussed here, since the alleged prin- 
cipal is non-existent when the contract is made. Furthermore, the 


1 Werdeman v. Soc. Gen’l D. Elec., 19 Ch. D. 250. 

2L. P.C. A. Cas. 671. 

8 Gandy v. Gandy, 30 Ch. D. §7; J re Empress Engineering Co., 16 Ch. D. 125. 

* Stanton v. New York, etc., Ry. Co., 59 Conn. 272; Spiller v. Paris Skating 
Rink Co., 7 Ch, D. 368. 

5 Jn re Empress Engineering Co., 16 Ch. D. 125, 
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promoter is not an agent in any proper sense of that term. His 
activities are confined to the promotion and organization of the 
corporation, and cease when the organization is complete. It is 
evident that the principles of agency will not serve in the solution 
of the question. The meaning of the term adoption, usually coupled 
with ratification as an alternative, by means of which the corpora- 
tion may become liable, is somewhat obscure as used by the courts 
in this connection. It has been defined “to take or receive as 
one’s own that with reference to which there existed no prior rela- 
tion, colorable or otherwise.” ! With many courts the meaning is 

apparently the same as ratification. Properly it can be regarded 

only as a synonym of acceptance.” 

The point of departure in the discussion, as far as the English 
cases are concerned, is a group of cases decided by Lord Cot- 
tingham.? Of these, Edwards v. Grand Junction Ry. Co. is the 
most frequently cited, on account of the full discussion by the 
court. The importance of the case justifies a somewhat complete 
statement. 

The bill prayed an injunction restraining the defendant com- 
pany from proceeding in violation of an agreement made by the 
projectors of the defendant company with the plaintiffs, by the 
terms of which the plaintiffs were to withdraw all opposition to 
the granting of a charter to the proposed company, in return for 
which the projectors promised to have inserted in the company’s 
articles certain amendments respecting the width of a bridge over 
the turnpike operated by the plaintiffs. The corporation when 
formed proceeded to build the road, ignoring entirely the agree- 


ment with the projectors. The agreement in question was never 


acted upon by the corporation. Lord Cottingham, in granting 
the injunction, stated that the corporation stands in the place of 
the projectors and succeeds to their rights and must assume their 
liabilities. In reply to the argument that no undertaking by the 
corporation is shown, the court said: ‘The question is not whether 
there can be a binding contract at law, but whether the court will 
permit the company to use its powers under the act in direct oppo- 
sition to the arrangement made with the trustees prior to the act, 
upon the faith of which they were permitted to obtain powers.” 


1 Schreyer v. Turner Flouring Co., 29 Ore. 1. 
2 Lindley, Companies, 6th ed., 232. 


8 Edwards v. Grand Junction Ry. Co., 1 Myl. & Cr. 650; Stanley v. Chester & B. 
Ry. Co., 9 Sim. 264; Webb vw. L. & P. Ry. Co., 9 Hare 129. 
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The decision, which was followed in two later decisions! by the 
same judge, goes much further than any other case, both in its 
facts and conclusion, since the company had not in any way in- 
dicated an assent to the agreement of the projectors, making it 
impossible to invoke any doctrine of ratification or adoption. 

The acceptance of the charter cannot be regarded as such an 
assent, since the company derives its charter from Parliament and 
not from the plaintiff, hence its enjoyment cannot be regarded 
as inconsistent with the defendant’s claim of non-liability on the 
agreement? 

The decision has been repeatedly criticised in the later English 
decisions, and while not in terms overruled, it is seriously discred- 
ited as a precedent.? The decision is criticised for assuming any 
identity between the projectors and the corporation itself. If the 
identity exists, then the conclusion that the company is liable fol- 
lows without question, as it would be against conscience for a 
group of men, acting under the cloak of a legal fiction, to ignore 
obligations undertaken by them in another capacity. There may 
be such an identity in a particular case, but as the probability 
is against it, the court is not justified in assuming such identity 
without proof. The primary purpose of the promoter is to interest 
investors in the proposed corporate enterprise. Almost invariably 
when the corporation is organized, persons not concerned in the 
projection are allottees of shares. Frequently the projector is not 
a member of the corporation at all. The injustice of the decision 
lies in subjecting innocent subscribers to obligations which they 
did not contemplate and which they cannot ascertain by reason- 
able diligence.* 

If the theory advanced as to identity by Lord Cottingham be 
denied, it is difficult to find any ground for relief in equity, unless 
a contract be made out between the third person and the corpora- 
tion, and such is apparently the view taken by the later decisions.® 


1 Supra, p. 99, note 3. 

2 Jn re Skegness & St. Leonards Tramways Co., 41 Ch. D. 215. 

8 Fry, Specific Performance of Contracts, 4th ed., 103; Caledonian & Dumbarton- 
shire Ry. Co. v. Magistrates of Helensburg, 2 Macq. H. L. Cas. 391; Prestonv. L. M. | 
_ Ry. Co., 5 H. L. Cas. 605; Kelner v. Baxter, L. R. 2 C. P.174; Melhado e¢ a/. v. Porto 
Alegre, N. H. & B. Ry. Co., L. R.9 C. P. 503; Jw ve Empress Engineering Co., 16 
Ch. D. 125. 

* C. & D. Ry. Co. v. Magistrates of Helensburg, supra ; Preston v. L. M. Ry. Co., 
supra ; Earl of Shrewsbury v. N. Staffordshire Ry. Co., L. R. 1 Eq. 593. 

5 Gooday v. Colchester, etc., Ry. Co., 17 Beav. 132; Caledonian & D. Ry. Co. 
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The same conclusions are reached in cases! where the third 
person is attempting to prove in the winding-up proceedings of 
the corporation. In these cases the corporation had after organi- 
zation passed resolutions or taken other steps for the purpose of 
adopting or ratifying the contract made on its account,—a circum- 
stance not present in the cases decided by Lord Cottingham, — yet 
the right to prove was denied. 

In the case of Jz re Northumberland Hotel Co.,! the donner 
of the company not only adopted the contract made by the pro- 
moter on its account, but took possession of leasehold premises 
obtained under the contract, compromised a suit for specific per- 
formance brought by the lessor, and paid rent to him, yet the 
lessor was not allowed to prove on the contract in the winding up 
proceedings, on the ground that no contract was shown to subsist 
between the lessor and the corporation. It is admitted by the 
court that if the lessor could have shown a new contract entered 
into between the corporation and himself, proof would have been 
allowed, but evidence that the directors passed resolutions adopt- 
ing the agreement and took possession of property under it will 
not establish such a contract, since all those steps were obviously 
taken by the company under the assumption that the old contract 
was valid, and cannot be taken as showing a new contract. 

In Scott v. Lord Ebury,? where the action was to recover from 
the promoters for money advanced by the plaintiffs to meet the 
parliamentary expenses incurred in securing the charter of the 
company, Willes, J., in reply to the contention that the debiting 
of the company by the plaintiff on its books, coupled with a reso- 
lution of the board of directors of the company confirming the 
agreement made by the promoters, showed a new contract which 
would discharge the promoter, observed that one element was 
lacking to make such a conclusion possible, namely, the assent of 
the bank. The acts urged as showing a new contract were taken 
in the mistaken belief of liability under the original contract, and 
there is no evidence of any meeting or agreement between the 
bank and the corporation. 

Precisely what evidence will justify the conclusion that a new 


v. Magistrates of Helensburg, 2 Macq. H. L, Cas. 391; Preston v. L. M. Ry. Co., 
5 H. L. Cas. 605. 

1 Jn re Empress Engineering Co., 16 Ch. D. 125; J# ve Northumberland Hotel 
Co., 33 Ch. D. 16; Kelner v. Baxter, L. R. 2 C. P. 174 (semble); Bogat Pneumatic 
Tyre Co. v. Clipper Pneumatic Tyre Co., 71 L. J. Ch. 158 (semdie). 

2L.R.2C. P. 254. 
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contract has been made is indicated in the case of Howard vz, 
Patent Ivory Co.,! where one Jordan entered into an agreement 
with one Wyber, acting on behalf of the defendant company about 
to be formed, to sell certain property to the corporation. The 
corporation was organized, both the articles and memorandum 
providing for the adoption of the agreement in question. At a 
meeting of the directors, at which Jordan was present, resolutions 
were passed adopting the agreement and accepting the offer of 
Jordan to take part of the purchase price in debentures, and under 
the resolution the company’s seal was affixed to the documents 
transferring a leasehold to the company and the debentures to 
Jordan. The company entered into possession of the leasehold 
premises and transacted business thereon. Subsequently the 
company was wound up, and the liquidator took an assignment of 
the rest of the property to be transferred under the agreement by 
Jordan to the company. 

The court found on these facts that a new contract was entered 
into. The conclusion of the court in Jz ve Northumberland Hotel 
Co.? was criticised but distinguished from the case at bar, on the 
ground that Jordan was present at the directors’ meetings and par- 
ticipated in a modification of the original contract, in effect making 
a new contract. 

It is questionable whether Edwards v. Grand Junction Ry. Co? 
would be followed by the English courts * even if the precise ques- 
tion were involved. It certainly has been thoroughly discredited 
on principle, and the view now taken is that the corporation is not 

\ liable on contracts antedating its formation, although made on its 
Account, but that the corporation may become liable on a new 
contract made directly between the corporation and the other 
party. In determining whether or not such contract exists, steps 
taken by either party in the belief that the original agreement 
made through the promoter still exists will not be considered. The 
proposition just stated, of course, excludes the exceptions pre- 
viously referred to, where the liability rests on some principle 
of trust, ‘novation, assignment, or express provisions of statute 
or charter. 

The American cases, both at law and in equity, are overwhelm- | 
ingly in favor of holding the corporation liable on contract ante- 
dating its existence, wherever it has “ratified or adopted” the — 


1 38 Ch. D. 156. 2 Supra. 8 Supra. 
* Fry, Specific Performance of Contracts 107. 
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same, ratification or adoption being shown either by express reso- 
lution of the managing body or by accepting the benefits or fruits 
of the contract.) 

The American cases without exception are subsequent in time to 
the group of cases decided by Lord Cottingham? which are cited 
with approval as decisive of the questions decided by the American 
courts, and apparently form the basis of the generally accepted 
American doctrine. No case has been found, however, that goes 
as far as the English cases referred to, the American courts insist- 
ing in every instance on some act by the corporation subsequent 
to organization showing an intent to be bound. 

The American courts, owing, perhaps, to the obliteration of dis- 
tinctions between law and equity in matters of procedure, have 
failed to note the limitations which the circumstances of the Eng- 
lish cases impose upon them as general legal propositions. The 
principles underlying the liability imposed are as a rule very 
meagerly discussed; the liability is assumed rather than justified. 
The criticisms of Lord Cottingham’s view by the later English cases 
are not noticed by the American courts, although in a few instances 
the arguments urged against their soundness are dealt with. 

A number of cases come within the exceptional classes noted in 
discussing the English decisions where the liability properly rests 
on a novation or assignment.* 


1 Little Rock & Ft. Smith Ry. Co. v. Perry, 37 Ark. 164; M. & H. Hardware Co. 
v. Towers Hardware Co., 87 Ala. 206 (semble); Arapahoe Investment Co. v. Platt, 5 
Colo. App. 515; Carter v. San Francisco Sugar Ref. Co., 19 Cal. 220; Stanton v. N. Y., 
etc., Ry. Co., §9 Conn. 272; The Georgia Co. v. Castlebury, 43 Ga. 187 (semble) ; Smith 
v. Parker, 148 Ind. 127; Dubuque Female College v. Township of Dubuque, 13 Iowa 
555; Bank of Forest v. Argill Bros. & Co., 34 So. Rep. 325 (Miss.); Esper v. Muller, 
gt N. W. Rep. 613 (Mich.) (semd/e) ; Grape Sugar & Vinegar Mfg. Co. v. Small, 40 Md. 
395; Oaks vw. C. W. Co., 143 N. Y. 430; Law v. Railway Co., 45 N. H. 370; Schreyer 
v. Turner Flouring Co., 29 Ore. 1; Bell Gap Ry. Co. v. Christy, 79 Pa. St. 54; Ireland 
v. Globe Milling Co., 20 R. I. 190 (semble); Huron Printing & Binding Co. v. Kittleson, 
4 So. Dak. 520; Chase v. Redfield Creamery Co., 12 So. Dak. 529; Kaeppler v. Red- 
field Creamery Co., 81 N. W. Rep. 907 (So. Dak.); Pittsburg, etc., Mining Co. v. 
Quentrell, 91 Tenn. 693; McDonough v. Bank of Houston, 34 Tex. 309; Buffington 
v. Bordon ef al., 80 Wis. 635; Whitney v. Wyman, ror U. S. 392 (semdle). 

_ 2 Edwards v. Grand Junction Ry. Co., Stanley v. Chester & B.-Ry. Co., Webb 2. L. 
& P. Ry. Co., supra. 

3 N. Y., etc., Ry. Co. v. Ketchum, 27 Conn. 170; Safety Deposit Life Ins. Co. v. 
Smith, 65 Ill. 309; Park v. Modern Woodmen of America, 181 Ill. 214; Oldham 
v. Mount Sterling Imp. Co., 103 Ky. 529. 

* Colo. L. & W. Co. v. Adams, 5 Colo. App. 190; Stanton v. N. Y., etc., Ry. Co., 59 
Conn, 272 (semble); Oldham v. Mount Sterling Imp. Co., 103 Ky. 529; Esper v. Miller, 
gt N. W. 613 (Mich.) (semd/e) ; Snow v. Thompson Oil Co., 59 Pa. St. 209 (semdle). 
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The view that a corporation may be estopped to deny that it is 
bound by the contract made by the promoter is advanced by a 
well known writer on corporations,! and is accepted as the basis of 
decision by a few courts. The application of the principle is not 
clear, since the action of the corporation in approving the contract 
made on its account and in taking possession under it is attributable 
ordinarily to the belief shared by both parties that the original con- 
tract is binding upon them. How, then, is it possible to estop the 
corporation by conduct obviously due to a mutual mistake as to 
the legal liabilities of the parties? 

In a number of jurisdictions the agreement between the pro- 
moter and third person is regarded as an open offer to the corpo- 
ration, which it may accept when organized, and thus create a new 
contract between the third person and the corporation A resolu- 
tion adopting or ratifying the original agreement, or the acceptance 
of the fruits of the contract is generally regarded as sufficient proof 
of acceptance. 

It is evident that practically all of the cases decided on the 
ground of ratification or adoption could rest on the grounds stated 
in the cases just referred to, since in every instance the corporation 
has assented to the agreement made on its account, either in terms 
or by implication. 

Both the English and American decisions recognize the ae 
bility of a new contract between the corporation when organized 
and the third person, the broad line of distinction between the cases 
being the manner in which such contract can be made out; the Eng- 
lish courts taking the position that acts of the corporation which are 
clearly attributable to the erroneous belief on its part that it is 
liable on the original contract cannot be received as evidence of a 
new contract, particularly when coupled with the further fact that 
direct negotiations between the third party and the corporation 
cannot be shown. The American courts, on the other hand, re- 
ceive as evidence of a new contract all acts indicating an intent by 
the corporation to receive the benefits of the original contract. 


1 Thompson, 1 Commentaries on Corporations, § 480. 

2 Blood v. La Serena Land & Water Co., 121 Cal. 221; Grape Sugar & Vinegar 
Mfg. Co. v. Small, 40 Md. 390 (semble). 

8 Smith v. Parker, 148 Ind. 127; Penn. M. Co. v. Hapgood, 141 Mass. 145 (semble) ; 
Holyoke Envelope Co. vw. U. S. Envelope Co., 182 Mass. 171 (semble); Waetherford, 
etc., Ry. Co. v. Granger, 86 Tex. 350; E. & C. Oil Co. v. Burks, 39 S. W. Rep. 966 
(Tex.); Wall v. Niagara Mining & Smelting Co., 20 Utah 474; Pratt v. Oshkosh Match 
Co., 89 Wis. 406. 
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The Supreme Court of Massachusetts approaches most nearly the 
present English view,’ when it declares that a corporation cannot 
become liable on its promoters’ contract by ratification or adop- 
tion. In a later decision,? the court, by way of dictum, intimates 
that the acceptance of benefits may be evidence of a new contract 
between the third party and the corporation. 

The American decisions, while practically unanimous in the re- 
sult reached, are far from satisfactory as to the legal principles 
underlying the liability. The English cases, on the other hand, 
have developed a logical, consistent theory of liability. The con- 
sequences of the liberal American view on the question of proof 
are not unjust: the corporation is protected against improvident 
agreements made on its account by promoters, since it has the 
power of acceptance or refusal. It is submitted that an equally 
just result is possible without doing violence to recognized prin- 
ciples of agency and contract. 

H. S. Richards. 


UNIVERSITY OF WISCONSIN. 


1 Abbott et a/. v. Hapgood ef a/., 150 Mass. 248. 
2 Holyoke Envelope Co. v. U. S. Envelope Co., 182 Mass. 171. 


106 _ HARVARD LAW REVIEW. 


DEBTOR’S INTERFERENCE IN THE ELEC- 
TION OF A TRUSTEE IN BANKRUPTCY. 


© geesenisrene' in the Continental systems of bankruptcy legis- 
lation it is the policy of the law for the court to appoint its 
own official administrator to handle the bankrupt’s estate. The 
creditors may be consulted, or even have some advisory or super- 
visory control over the official court administration, but the actual 
executive control of the assets is in the hands of the court official.) 

In the English bankruptcy system it is a cardinal principle that 
the creditors are to have the full control of the administration of 
the bankrupt’s estate. The court is merely the supervisory power. 
The last English Bankruptcy Act of 1883? gives the creditors an 
absolute right to name the trustee who shall administer the estate 
in their behalf. The Board of Trade may for cause object to the 
selection of the creditors, and the High Court will pass on the va- 
lidity of the objections, which may be for any of three causes: 
first, that the appointment was not made in good faith; second, 
that the appointee is not a fit person. The only persons abso- 
lutely disqualified are the official receivers, or a person who has 
previously been removed from the office of trustee for misconduct 
or neglect. Third, that the relations of the appointee are such that 
it would be difficult for him to act impartially. 

In this country the policy of bankruptcy legislation on this sub- 
ject has not been uniform. Beginning with our first Bankruptcy 
Law in 1800, Congress gave to the creditors the fullest liberty in 
the choice of the trustee. The Act of 1800 provided that the 
major part in value of the creditors should choose a person or per- 
sons to whom the bankrupt’s estate and effects should be trans- 
ferred. No approval of the choice on the part of the court was 
provided for. . 

In the Bankruptcy Act of 1841, however, the Continental prac- 
tice was adopted. The title to the bankrupt’s estate was vested in 
an assignee appointed by the court.4 


1 Dunacomb, Bankruptcy, Columbia College Studies in History, etc., No. 2, p. 2. 
2 46 & 47 Vict. c. 53. 8 Bankruptcy Act of 1800, § 6. 
* Bankruptcy Act of 1841, § 3. 
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Evidently the system of official court assignees was found un- 
suited to American conditions, for in 1867 the Bankruptcy Act 
passed in that year followed more nearly the English practice. It 
left the creditors to choose one or more assignees of the estate 
of the debtor subject to the approval of the district judge.!_ The 
general orders of the Supreme Court expressly prohibited the 
appointment by the district judges of any official assignees or any 
general assignees to act in any class of cases.” 

The Bankruptcy Act of 1898 was closely modeled after the Act 
of 1867 regarding the selection of the trustee in bankruptcy, al- 
though its provisions are not wholly consistent. The bankruptcy 
court is invested with power to appoint trustees pursuant to the 
recommendation of creditors.2 On the other hand, the creditors 
themselves are given the absolute right to appoint one or three 
trustees.* 

This conflict in the statute has led to a curious result. Not only 
has the Supreme Court copied the old General Orders under the 
Act of 1867 that no official trustees shall be appointed, but has 
engrafted a limitation on the free right of selection of the trustee 
on the part of the creditors that the appointment “ shall be subject 
to be approved or disapproved by the referee or by the judge.” ® 
There is clearly no warrant for this usurpation on the part of the 
court. The General Order plainly seeks to borrow from the Act 
of 1867 one of its provisions that Congress has not seen fit to re- 
enact in the present statute. Although there has been no judicial 
disapproval of this order, one of the leading text-book writers on 
bankruptcy has already expressed doubts of its validity, and the 
expectation that this general order will not stand the scrutiny of 
the court that promulgated it.” 

The seven years of practice under the present statute has fur- 
nished an unbroken precedent of the selection of the trustee by 
the creditors. The court never undertakes to exercise its right of 
appointment under its general power, and names a trustee under 
the express authority given it under section 44 only when the 
creditors fail or neglect to exercise their rights. The selection of 


1 Bankruptcy Act of 1867, § 13. 

2 General Orders, IX, Supreme Court, October term, 1874. 
8 Bankruptcy Act of 1898, § 2 (17). 

* Bankruptcy Act of 1898, § 44. 

5 General Orders, XIV, 172 U. S. 657. 

6 General Orders, XIII, 172 U. S. 657. 

7 Collier, Bankruptcy, 4th ed., 330. 
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a trustee is an important and substantial right of the creditors. It 
is a matter of first importance in every case. Much of the success 
of the present Bankruptcy Act depends on an intelligent safeguard- 
ing of this privilege to the creditors on the part of the courts. 

Under our present statute one of the most important questions 
relating to the election of a trustee has arisen in a class of cases 
where the bankrupt seeks to influence or control the selection of 
the person who is to be trustee. The bankrupt may have much 
to gain from the appointment of a favorable trustee. Often his 
creditors are widely scattered and unknown to each other, their 
respective claims may be small, and important only in the aggre- 
gate. Negligent, complaisant, and friendly creditors will be only 
too ready to follow a request or suggestion of a debtor who may 
have traded with them for years or who may hold out hopes of 
future advantages. For atime at least the names and addresses of 
the creditors are in the exclusive control of the bankrupt. It is 
very easy to see how the debtor who desires to stifle an investiga- 
tion, or to regain speedy control of his estate can turn all this to 
his advantage. It is an easy matter for the bankrupt to solicit the 
claims or proxies of his various creditors and elect his nominee to 
the office of trustee over the efforts of an unorganized and widely 
scattered body of creditors. It is, of course, obvious that such 
action is a gross fraud on the creditors, and that any court to 
whose attention this state of affairs is brought should make every 
effort to defeat such a scheme. 

The first time such a question was brought to the attention 
of a court was in 1821 in the English case of Ex parte Shaw} 
After a contested election a petition was presented in behalf of the 
defeated candidates to the Lord Chancellor, praying that the as- 
signment of the estate to the persons who had received the ma- 
jority of votes might be stayed and that the same be executed to 
them. One of the grounds of this request was that the election had 
been procured by the canvas and solicitation of the bankrupts. The 
Vice-Chancellor, Sir John Leach, was of the opinion that the choice 
should be avoided. “It is against the first principles and the 
whole policy of the bankrupt laws to permit bankrupts indirectly 
to choose their own assignees.” When this question was presented 
to Lord Eldon on appeal, he dodged a decision by finding the 
choice invalid on other grounds. This case, however, has always 


11G.&J. 125. 
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been cited as sustaining the view of the Vice-Chancellor, and it be- 
came a fixed principle of the English bankruptcy practice that 
such interference by the bankrupt avoided the election,! until finally 
the subject seems to be satisfactorily covered by express provision 
of their bankruptcy statute. 

Unfortunately the courts in this country who have considered 
this subject have not agreed upon either the theory or method of 
dealing with the problem. All our courts recognize that the whole 
policy of the Bankruptcy Law is to give to creditors the free, de- 
liberate, and unbiased choice in the first instance of the person who 
is to administer the assets of the bankrupt estate. The present 
statute is very carefully drawn to check undue control of the bank- 
rupt’s affairs, either by a few interests, or by the bankrupt’s influ- 
ence in connection with them to the prejudice of the general body 
of creditors? To elect a trustee a majority vote both in number 
and value of the creditors present and voting is necessary’ This 
insures that neither one large predominating creditor may choose a 
trustee in his interests, nor that several insignificant creditors in 
combination may elect a trustee to the prejudice of what may be 
the only substantial interests in the proceedings. 

On the other hand, it is equally certain that an honest bankrupt 
can have no real interest in the choice of the trustee. The cred- 
itors alone are the beneficiaries in the administration of the estate. 


“The trustee’s duties are administrative, not judicial. It is not his 
special duty ‘to hold an even hand or an unbiased mind ’ towards the bank- 
rupt, but to make the most possible out of the assets, and in the performance 
of this duty mere bias or unfriendliness toward the bankrupt must be rarely, 
if ever, material. Considering the number and frequency of fraudulent 
bankruptcies in the past, a zealous watch and scrutiny of an insolvent’s trans- 
action cannot be looked upon as demerit, or as indicative of a lack of 
‘competency’ in a trustee. And unfounded suspicions and prejudice even 
may be met by the honest merchant without fear.” * 


Where there is evidence sufficient to establish that the bankrupt 
or his representatives have interfered with the election of a trustee, 
two possible courses seem to be open to the minority creditors. 
They may challenge the vote, or may demand that the referee 


1 Ex parte Molineaux, 3 M. & Ayr. R. 703; Ex parte Carter, 3 De G. & J. 116. 

2 In re Henschel, 109 Fed. Rep. 861, 6 Am. B. Rep. 305. 

8 Bankruptcy Act of 1898, § 56 a. 

4 Jn re Lewensohn, 98 Fed. Rep. 576, 3 Am. B. Rep. 299. See also Zz re Clairmont, 
1N. B. Rep. 276. 
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disapprove the election. Some of the cases have held that the 
mere fact that the vote is influenced or controlled by the bankrupt 
in his own interests is no ground for objecting to it. The only 
mode of raising such an objection is by opposing the approval of 
the election! Other cases have allowed the challenge of the votes 
so cast,? while one of the more recent cases held that the referee 
may either decline to receive the votes, or to approve the election.’ 

The present Bankruptcy Law has very carefully defined the 
qualifications of the trustee: 


“Trustees may be (1) individuals who are respectively competent to per- 
form the duties of that office, and reside or have an office in the judicial 
district within which they are appointed, or (2) corporations authorized by 
their charters or by law to act in such capacity and having an office in the 
judicial district within which they are appointed.” ¢ 


When the bankrupt is attempting to control the election of the 
trustee, he is usually sufficiently clever to select as his candidate 
some individual of personally irreproachable character who is per- 
fectly competent to fill the position.’ Conceding the validity of 
the General Orders, rule XIII, how can the referee withhold his 
approval to such a candidate if he is,the selection of the unchal- 
lenged vote of the majority in value and number of the creditors? 
The discretion to approve or disapprove which he may exercise is 
not an arbitrary eee. It must rest on the basis of some pro- 
visions of the statute.® 

“The referee should not disapprove of the choice of a trustee a 
creditors, nor should he interfere with, or influence such choice 
except upon clear proof of incompetency for performance of duty 
or non-residence.”? Even under the Act of 1867, in which, with 
one exception,’ there was no specific disqualification for a trustee, 
and a general discretion to approve or disapprove of the election 


1 Re Noble, Fed. Cas. 10282, 3 N. B. Rep. 96; Ae Frank, Fed. Cas. 5050, 5 N. B. 
Rep. 194; Re Bliss, Fed. Cas. 1543, 1 N. B. Rep. 78; Re Wetmore, Fed. Cas. 17466, 
16 N. B. Rep. 514; Re Rekersdres, 108 Fed. Rep. 206, 5 Am. B. Rep. 811. 

2 Falter v. Reinhard, 104 Fed. Rep. 292, 4 Am. B. Rep. 782, 106 Fed. Rep. 57, 
5 Am. B. Rep. 155; Re Henschel, supra ; Matter of Law, 13 Am. B. Rep. - 

8 Dayville Woolen Co., 114 Fed. Rep. 674, 8 Am. B. Rep. 85. 

4 Bankruptcy Act of 1898, § 45. 

5 Boston Dry Goods Company, 125 Fed. Rep. 226, 11 Am. B. Rep. 97; Re Hen- 
schel, supra. 

6 Bump, Bankruptcy, roth ed., 132. Cf also Ex parte Sheard, L. R. 16 Ch. D. 107. 

7 Re Lewensohn, supra. 

8 A person who had _— an unlawful preference. Act of 1867, § 5035. 
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_ was given to the district judge, with power to order a new election 
when “ needful or expedient,” the court considered it was justified 
in withholding its approval of the election only where there was a 
want of capacity or integrity in the candidate elected. Otherwise 
he was assignee “ by virtue of the law.” } 

The real point at issue is not whether the trustee so chosen is 
qualified so as to be approved or disapproved by the referee, but 
whether the votes which were wrongfully influenced by the bank- 
rupt shall be accepted. There is no doubt that a creditor is the 
only person entitled to vote for a trustee. If the referee upon in- 
quiry learns that the bankrupt is casting the votes in his creditors’ 
names, it is obvious that he may reject such votes. If there is 
fraud practised on a creditor who votes in person, it is not much 
more difficult to find that, although it is the creditor who goes 
through the form of voting, yet in fact it is the bankrupt who casts 
the vote. So, too, in a case of collusion between a creditor and the 
bankrupt, it is the bankrupt who by consent of such creditor casts 
the vote in the creditor’s name. In each of these cases it is the 
bankrupt’s voice which is substituted for his creditors’ in selecting 
the trustee. Just as the English Bankruptcy Law separates: the 
objections which attack the election on the ground that the ap- 
pointment was not made in good faith into a different class from 
those objections dealing with the personal fitness of the appointee, 
so this method of dealing with our problem distinguishes the ques- 
tion of the votes from all questions of approval or disapproval of 
the trustee elected. 

The natural hesitancy of a referee formally to disapprove of the 
selection of some gentleman of character and standing in the local 
community who has been ensnared into the bankrupt’s scheme 
often results in a substantial denial of the rights of the creditors to 
elect their trustee.? It befogs the issue and begs the whole ques- 
tion for the referee to resort to a question of disapproving of the 
trustee. In fact, what the creditors ask the court to pass upon is 
not whether the trustee is personally qualified or disqualified, but 
whether or not he has been elected to the office by the votes of the 
creditors. When a referee finds that the bankrupt directly or in- 
directly controlled the votes, he finds that the creditors did not 
cast the votes. Just as in any election for any office the election 


1 Jn re Barrett, Fed. Cas. 1043, 2 N. B. Rep. 533; Re Grant, Fed. Cas. 5693, 2 N. B. 
Rep. 106. Contra, Re Wetmore, supra; Re Bliss, supra. 
2 Re Boston Dry Goods Co., supra. 
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judges reject false votes, irrespective of the candidate for whom 
they are cast, so in such cases it is the duty of the referee to refuse 
these votes without passing on the qualifications of the appointee. 

Moreover, there is an additional advantage in rejecting the votes 
rather than in disapproving of the trustee. If the court withholds 
its approval, it can neither declare the rival candidate elected, nor 
appoint a trustee of its own choosing. It can only order a new 
election.1 There is no promise that a second election will yield 
any better results. By rejecting the fraudulent or corrupted votes 
the ballots of the independent creditors will control the election, 
and the court may be assured of a competent official who is the 
real choice of those creditors of the bankrupt who are alert in 
their own interests and have no ulterior object other than the best 
possible administration of the bankrupt’s estate. 


Lee M. Friedman. 
53 STATE ST., BOSTON. 


1 Re Scheiffer & Garrett, Fed. Cas. 12445, 2 N. B. Rep. 591; Re McKellar, 116 Fed. 
Rep. 547, 8 Am. B. Rep. 699; Ze Hare, 119 Fed. Rep. 246, 9 Am. B. Rep. 520. 
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A NEW PHASE OF EQUITABLE ESTOPPEL. 


HE first distinctive enunciation of the modern doctrine of 

equitable estoppel was given by Lord Chief Justice Denham, 
in 1837, in the well known case of Pickard v. Sears, in these 
words: 


“Where one by his words or conduct wilfully causes another to believe 
the existence of a certain state of things, and induces him to act on that 
belief, so as to alter his own previous position, the former is concluded from 
averring against the latter a different state of things as existing at the same 
time.” 


This rule, which has since been greatly extended, originated in the 
court of chancery, but is now generally applied to cases arising in 
common law courts. While the doctrine is a salutary one, and 
founded in the main upon equitable principles, it becomes odious 
when not justly or reasonably applied. Estoppel being a rule of 
evidence, a cause of action cannot be founded upon it. Although 
regarded by many as rigorous and inequitable, it has gradually 
grown into favor since Lord Chief Justice Mansfield in 1762, in 
Montefiori v. Montefiori,? impressed it upon our legal system in the 
following forceful words : 


“Where third persons represent anything material, in a light different 
from the truth, . . . they shall be bound to make good the thing, in the 
manner in which they represented it. . . . For no man shall set up his own 
inequity as a defence, any more than as a cause of action.” 


Not being a cause of action, the measure of damage in the appli- 
cation of this doctrine is not compensation, but the placing of the 
one relying upon it in the same position as if the representation, 
or assumed state of facts, were true. 

Quite recently an important judgment was delivered in the Su- 
preme Court of Canada, Ewing v. Dominion Bank,’ involving a 
principle of equitable estoppel, which has elicited much comment, 
not less among the profession than in commercial circles and bank- 
ing institutions. Its decision settled, as far as the court of last 


16 Ad. & E. 474. 2 1 Black. W. 363. 3 35 Can. Supreme Ct. 133. 
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resort for the Domjnion can settle, a question of considerable 
importance respecting forged paper discounted by a bank. The 
judgment cannot be said to be satisfactory for two reasons. First, 
the court was a divided one, three sustaining the judgment of the 
inferior court and two dissenting. In the second place, the amount 
of the judgment assessed for the plaintiff (below), the Dominion 
Bank, was so manifestly inequitable as to suggest the odium, which 
Lord Coke designated as attaching to estoppels generally. A some- 
what detailed account of the facts of the case is necessary in order 
to form a just conception of the decision. 

The plaintiff is a chartered bank having its head office at Toronto. 
The defendants, William Ewing & Co., are a well known firm of seed 
merchants in Montreal. One Wallace, managing clerk of the 
Thomas Phosphate Co., of Toronto, finding the company in sore 
need of money, on August 14, 1900, forged the name of William 
Ewing & Co. to a promissory note for $2,000, at four months, 
made payable to the Thomas Phosphate Co. at the Dominion 
Bank, Toronto. Wallace, on August 15th, procured the forged 
note to be discounted by the said bank, and the proceeds placed 
to the credit of the company in the bank. On the same day the 
assistant manager of the bank sent notice to Ewing & Co. that their 
note for $2,000, in favor of the Thomas Phosphate Co., would 
fall due on December 17, 1900, and they were requested to pro- 
vide for the same at maturity. This notice was received by Ewing 
& Co. on the morning of August 16th. On the 15th, the day of 
discount, Wallace checked out part of the proceeds, so that at the 
close of business, on the 15th of August, the Phosphate Co. had 
at the credit of its account, at the bank, $1,611.65; by the 18th 
Wallace had drawn all but $70. 

Ewing & Co. on receipt of the notice sent them by the bank, 
on the 16th, at once telegraphed to Wallace, whom they had per- 
sonally known, asking what the notice meant. On the same day 
Wallace telegraphed from Boston to Ewing & Co., saying he was 
coming to Montreal and would explain why the bank held the 
note. On the 18th, he telegraphed again to Ewing & Co. to ar- 
range to see him on the 19th. On the last named day Wallace 
reached Montreal, and then made known his forgery of the note, 
and promised to take steps to retire the same at any early day, 
and begged of Ewing & Co. not to let the bank know of the 
forgery. Wallace failed to make good his promises. From that 
time for nearly four months an active correspondence was carried 
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on between him and Ewing & Co., Wallace pleading for time to 
raise the money, and beseeching them not to notify the bank, and 
they urging him with threats and entreaties to retire the note as 
agreed. Wallace’s efforts to extricate himself proved unavailing. 
On December 4, 1900, the bank again notified Ewing & Co. that 
the note would mature on December 17th, and would be obliged 
if they would kindly provide for the same. On December toth, 
Ewing & Co. wrote the bank denying they were the makers of the 
note, and on the same day also notified Wallace that they had in- 
formed the bank to the like effect. Wallace left the country about 
the time the note matured. On suit brought by the bank, the de- 
fendants denied-the making of the note, and the bank counter 
claimed that if the signature were a forgery they were estopped 
by their conduct from denying it. 

The cause was tried in Séptember, 1902, by Meredith, J., without 
a jury, and judgment passed for the plaintiff for the full amount of 
the note with interest amounting to $2,230, besides costs of ac- 
tion. The judgment did not proceed on the ground of ratification 
of the forged note by the defendants; but by reason of the defend- 
ants being estopped by their conduct from denying the making, 
the court holding it to be the legal duty of a person whose name 
has been forged to inform the holder of the forged instrument of 
the fact promptly after becoming aware of it; and that such a per- 
son becomes liable upon it if, by reason of neglect of such duty, 
the holder’s position is altered for the worse. 

On appeal to the Court of Appeal for Ontario, the judgment was 
unanimously sustained. The Court of Appeal held that the judg- | 
ment could not be supported on the ground of ratification; on the 
other hand, it could rest only upon estoppel. Chief Justice Moss, 
after referring to the conduct of the defendants, in their attempt 
to shield Wallace, held that their silence for the benefit of the 
forger resulted in the bank’s position being thereby materially al- 
tered to its prejudice, and that consequently the defendants were 
estopped from denying their liability upon the note. 

In order to form a just conception of the import of this judgment 
it may here be stated that the evidence discloses that, when the 
forged note was presented for discount, the bank knew the Phos- 
phate Co. was practically worthless; that the bank never had any 
previous dealings with the firm of Ewing & Co., had no knowl- 
edge of their signature, and made no inquiry as to the standing of 
the firm, or as to the genuineness of the signature, but acted entirely 


| 
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upon the representation of Wallace; that the note was drawn on a 
Toronto form, notwithstanding the defendants resided in Montreal ; 
that the note, apart from the printed portions, was filled up in two 
different handwritings, facts that would reasonably awaken suspi- 
cion; that the notice was not sent by the bank to Ewing & Co. to 
elicit a response as to the genuineness of the signature; and that 
the fact that they did not receive an answer to the notice in no 
way influenced the bank as to the disposition of the balance of 
the funds in their hands. 

The counsel on behalf of the appellants contended, that they 
were entitled to a reasonable amount of time to make inquiries in 
order to satisfy themselves a forgery had been committed, and no 
duty to speak was cast upon them until assured of its commission ; 
that when such knowledge was obtained by the confession of the 
forger on August 19th, the proceeds of the note had been sub- 
stantially withdrawn; and that by the silence of the defendants 
after the 19th the position of the bank had not been materially 
altered for the worse. On behalf of the bank it was contended 
there was evidence to show that prompt notice would have enabled 
the bank, by refusing payment of the forger’s checks, to have 
retained a part at least of the proceeds of the note, as well as other 
moneys afterwards withdrawn by the forger, and want of such 
notice prevented the bank from taking civil or criminal action or 
other course against the forger before he absconded. 

The judgment of the Court of Appeal of Ontario was affirmed 
by the Court of Appeal for the Dominion of Canada, two judges 
dissenting. Mr. Justice Nesbitt in his dissenting opinion, after 
concluding that in order to create a duty on the part of Ewing & 
Co. to notify the bank that the note was not theirs, the bank 
should have given some reason to Ewing & Co. to suppose that 
it would be prejudiced by their silence, proceeds: 


“T think, that, in any event, until the interview on Sunday the 19th 
Ewing & Co. were not bound to assume a crime had been committed and 
that their explanation, which was adopted by the Court of Appeal, that, 
although they had not made a note, the slip by mistake or error on the 
part of the clerk in the bank might refer to an advice of a draft intended to 
be drawn upon them, was reasonable, and they were not bound to suppose 
a crime had been committed ; and Wallace’s telegram would certainly lead 
them to suppose he had a reasonable explanation and that they were justified 
in waiting until Sunday the roth, and at that time any telegram or other 


1 See Ewing v. Dominion Bank, supra. 
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notice at the bank would have been quite ineffective. It was not pre- 
tended that the bank was in any worse position as to arrest by not receiving 
notice until the roth of December. . . . It seems to me that even the 
extreme altruistic view referred to by Mr. Ewart in his work on Estoppel, 
page 38, does not justify a court in making a man pay a note which he 
did not sign when the person who discounted the note relied entirely for 
the genuineness of the signature upon the representation of the party dis- 
counting it and did not communicate, in any way ae or relying upon 
such communication, with the party sought to be charged. 


The counter view of the case was briefly expressed in the 
following terms by Mr. Justice Killam: 


“The case appears to me to come directly within the principle upon 
which silence under certain circumstances gives rise to an estoppel. The 
bank directly notified the defendants that their note would fall due at its 
office on a certain date and requested them to provide forthe same. This 
distinctly implied that the bank had an interest, either of its own or on 
behalf of some one else, in the payment of the note and in its genuineness. . 
While there was no intimation that the bank had acquired or was proposing 
to acquire the note for value, the defendants, as men of business, would 
know that the bank might have discounted the note and have the proceeds 
still at the customer’s credit, or that it might make advances upon it. 
They would know that an immediate repudiation would enable the bank to 
withhold payment of any portion of the proceeds not actually paid out or 
of any sums not already advanced. They knew that they had made no 
such note, that they had given no authority for the signature. They could 
at once repudiate it, and they did so in their telegram to Mr. Wallace. No 
further information was necessary for that purpose. While the bank man- 
ager placed the proceeds to the credit of the customer without inquiry, 
and took no precaution against their being paid out before he could hear 
from the defendants, the bank did act upon the defendants’ silence in the 
sense that it did what, it should properly be inferred, it would not have 
done if the defendants had at once denied the — it allowed the 
balance of the proceeds to be withdrawn.” 


Special leave to appeal, from the Supreme Court of Canada, to 
His Majesty in Council was asked and refused. So here ends the 
case. Curia summa locuta est; causa finita est. And who can 
say strict justice has been done? The case seems a particularly 
hard one for the defendants. They were brought, not by their 
own seeking or concurrence, into unpleasant relationship with a 
bank and one of its customers. When the notice referred to 
reached them, on the morning of the 16th of August, the damage 
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complained of had in part been done. When, on the roth of 
August, they first learned from the lips of Wallace that their 
signature to the note in question had been forged by him, the 
whole damage had been done. And yet, in consequence of subse- 
quent silence, they were compelled to pay the note in full, and 
thus make full reparation for the entire damage. 

As the damages assessed by the trial judge were neither exem- 
plary nor punitive, as in actions for deceit or misrepresentation, 
the judgment can be defended only on the ground of the appli- 
cation of a rigorous rule of evidence, which excludes a finding of 
the actual loss sustained by the plaintiff, and places the person 
relying on the estoppel in a better position thin that which his 
own initiative materially assisted in generating. In fine, an estoppel 
goes to the extent of preventing an adjustment of the damage 
actually incurred or of ascertaining in how much worse condition 
the plaintiff has been placed by reason of the conduct of the one 
sought to be estopped. Against such technical injustice able 
judges have from time to time entered a vigorous protest; notably 
Lord Justice James, in his judgment in J” ve Collie. The learned 
editors of Smith’s Leading Cases hold with much show of reason, 
that it savors of injustice to allow the position of the person re- 
lying on the estoppel to be made better by the act of the estopped, 
simply on the ground he is precluded, by a not very well defined 
rule of evidence, from stating the real truth of the case. It would 
seem strict justice should rather demand, that the plaintiff should 
be relegated simply to the same position he would have occupied, 
had he not acted upon the representation or act complained of. 
It is to be hoped, however, notwithstanding that the more rigorous 
doctrine still prevails, that in the language of the editors referred 
to, in the closing words of their comments on the Duchess of 
Kingston’s case — “ Possibly the greater flexibility introduced into 
our system by the Judicature Acts may eventually lead to an 


alteration in this respect.” 
Silas Alward, 
St. Joun, N. B. 


18 Ch. D. 816. 
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Tue Law Scuoot. — The registration in the School on November 15 for 
the last twelve years is shown in the following table : — 


1894-5 1895-6 1896-7 1897-8 1898-9 1899-1900 
Res.Grad. . . . I I pal 


Third year . . . 82 96 93 130 134 
Second year . . 135 138 179 157 193 
First year . . . 172 224 169 216 232 
Specials . . .. 13 9 31 41 51 


467 472 SAS 610 


1900-01 1902-03 1903-04 1905-06 
Res. Grad. 4 I 
Third year . . 144 180 192 
Second year. . 202 201 216 
First year. . . 241 293 243 
Specials ... 58 60 64 


646 738 716 


The following tables show the sources from which the twelve successive 
classes have been drawn, both as to previous college training and as to geo- 
graphical districts : — 
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As the twenty-four Harvard seniors in the first year class have in each 
instance completed the work required for the Harvard A. B. degree, all 
members of the class are virtually college graduates. The same is true of 
practically the entire School. Of the sixty-four special students, fifteen have 
entered this year, and of these ten are graduates of a college or university, 
six having received a degree in law. 

One hundred and eighteen colleges and universities have representatives 
now in the School as compared with one hundred and fourteen last year and 


oF Class of . Massachusetts. Total. 
| 1897 27 15 44 
1808 42 25 68 
1899 45 19 7° 
| 1900 50 30 
_ 1901 45 28 76 
_ 1902 i 59 28 89 
1903 43 28 75 
| 1904 47 17 69 
i 1905 44 20 68 
i! 1906 52 32 gI 
1907 44 4° go 
1908 39 27 71 
Class of Massach Total. 
1897 9 77 
— 1898 19 104 
1899 21 78 
1900 30 109 
i} 1901 27 108 
1902 22 112 
1903 23 132 
| 1904 25 128 
1 1906 30 167 
1907 3 134 
1908 19 148 
Class of Total. Cass. 
| 1897 49 170 
1898 52 224 
i 1899 21 169 
| 1900 16 216 
| 1901 34 218 
: 1902 31 232 
| 1903 4 
1904 32 229 
—_ 1905 32 228 
1906 35 293 
| | 1907 4t 285 
1908 243 
| 
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one hundred and eleven the previous year. In the first year class sixty-five 
colleges and universities, as compared with sixty-nine last year, are repre- 
sented, as follows: Harvard, 71; Yale, 20; Brown, 11; Dartmouth, 11; 
Princeton, 10; Bowdoin, 8 ; Williams, 6; Georgetown, 5 ; Clark, Hamilton, 
Wesleyan (Ct.), 4 ; California, Carleton, Cornell University, Iowa College, 3 ; 
_ Amherst, Central, Kansas, Stanford, Ohio State, Wisconsin, 2; Allegheny, 
Austin, Boston College, Boston University, Chicago, Coe, Colby, Columbia, 
Denison, De Pauw, Doane, Fisk, Franklin, Gustavus Adolphus, Hobart,: 
Holy Cross, Illinois College, Illinois University, Indiana, Iowa University, 
Knox, Lombard, Maine, Miami, Middlebury, Minnesota, Missouri, Montana, 
Mt. Allison, Nebraska, Nevada, New Brunswick, North Carolina, North- 
western, Ohio, St. Louis, St. Vincents, South, South Carolina, Swarthmore, 
Virginia, Washington and Jefferson, Western Reserve, Wheaton, 1. There 
are at present in the School eleven law school graduates, five of whom 
hold academic degrees also, representing the following law schools: Boston 
University, Columbia, Dickinson, Harvard, Iowa University, Maryland, 
Oxford, Pennsylvania, St. Louis, Stanford. 


INHERITANCE TAXES ON SUBSEQUENTLY VESTING CONTINGENT REMAIN- 
pDERS. — Like so many other broad concepts of Constitutional Law, that 
of vested rights is hardly reducible even to a working definition. The dis- 
tinction is generally drawn between “vested” rights and mere “ expectan- 
cies,” which the legislature may freely impair.‘ Thus, various property 
rights incident to the marriage status are at the legislative mercy. Dower, 
being inalienable before assignment, may before assignment be diminished 
or destroyed.? On the other hand, the extent of legislative control over 
curtesy is in dispute. Yet since curtesy initiate is a present interest, alien- 
able and subject to debts, though the enjoyment is postponed, the better 
doctrine regards it as a vested right.* There is a similar diversity of opinion 
as to the power of the legislature to deprive the husband of his common law 
right to reduce his wife’s choses in action to possession.* Again, the old 
right of survivorship in joint tenancies may concededly be destroyed by 
turning them into tenancies in common.’ But the most widely recognized 
field of legislative control is found in the laws governing descent and dis- 
tribution. Inheritance is a privilege, not a right. Heirs presumptive and 
testamentary beneficiaries have only a present, destructible opportunity of 
taking under existing expressions of governmental policy as to the dis- 
position of a deceased’s property. 

This line of reasoning sustains our numerous inheritance taxes.’ The 
state exacts a bounty on the passing of property by will or intestacy. It 
is a tax on the privilege of transmission, — not a tax on its receipt, or on 
property because of ownership. That is the source of the revenue, though 
the appraisal of interests then created may be postponed because of the 
difficulty of assessing until contingencies in the way of its possible enjoy- 


1 Cooley, Const. Lim., 7th ed., 508 ef seg. 
2 Randall v. Kreiger, 23 Wall. (U.S.) 137. But see Dunn a. Sargent, ror Mass. 336. 
8 See McNeer v. McNeer, 142 Il. 388. 

# See note to Westervelt v. Gregg, 12 N. Y. 202, in 62 Am. Dec. 160. 

5 Holbrook z. Finney, 4 Mass. 55, 

6 See Marshall v. King, 24 Miss. 85. 

T Matter of Swift, 137 N. Y. 77, 88; Knowlton v. Moore, 178 U. S. 41, 47. 
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ment are removed. And yet the Supreme Court has sustained an assess- 
ment, under the New York statute, upon an estate appointed under a 
power granted before the existence of the tax but exercised, by will, 
thereafter. But this is no exception to the above doctrine, for the interest 
is regarded as created as of the time of the exercise of the power, and 
the state is there again levying on a testamentary disposition. But the 
New York Court of Appeals decided that a vested remainder is not subject 
to a subsequently enacted inheritance tax law.” The same court now 
accords similar protection to a contingent remainder. Matter of Lansing, 
182 N. Y. 238. In other words, from the constitutional, as distinguished 
from the conveyancing point of view, it regards a contingent remainder 
as a vested right. While there are important technical differences between 
vested and contingent remainders in the law of Property, there is little 
difference in substance. Whether a remainder is vested or contingent 
is largely a matter of phraseology, and that can hardly control the imme- 
diate question. Alienability seems to be, perhaps, the common element of 
interests that are protected as vested. At common law contingent remain- 
ders were inalienable and could be destroyed by tortious feoffments. But 
the differences in the property incidents of the two classes of remainders 
have now been almost universally nullified by statute. In most jurisdictions 
contingent remainders are now alienable and indestructible except by the 
contingencies on which their fate depends." The owner of a contingent 
remainder has, therefore, a vested right to have the estate when the con- 
tingency happens, and that right the legislature should not be permitted to 
impair by levying a transfer tax for a privilege which has previously ripened 
into aright. It is conceived, however, that when the remainder is limited 
to a living man’s “ heirs,” the state may, prior to its vesting, tax the receipt 
of such property. For to allow a man to become the heir of any person is 
a privilege which the state may withdraw or alter, and may therefore charge 
for permitting to continue. 


Law GovERNING PowER OF APPOINTMENT BY WILL. —In considering 
what law determines the sufficiency of a will as an exercise of a testamen- 
tary power of appointment over personalty, two questions are involved : 
First, is the instrument, alleged to exercise the power, such a “will” as 
satisfies the direction of the donor of the power, that the power shall be 
exercised “ by will”? Second, if it is a valid will, does it amount to an 
exercise of the power? Both of these questions may come up for decision 
in cases where the donee of a testamentary power of appointment dies 
domiciled in a different country from the donor, leaving a will which is 
alleged to exercise the power. In such cases the execution of the power 
is commonly to be found, if at all, in a universal legacy contained in the 
will, no direct reference to the power or the property subject thereto being 
made by the testator. 

In both England and the United States the instrument in question is 
held to be a sufficient “will” if made in accordance with the law of the 


8 Matter of Seaman, 147 N. Y. 69. 

® Orr v. Gilman, 183 U. S. 278. See also Carpenter v. Commonwealth, 17 How. 
(U. S.) 456; Gelsthorpe v. Furnell, 20 Mont. 299, 310. 

10 Matter of Pell, 171 N. Y. 48. 

11 21 L. Quar. Rev. 118, 119, note. 
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domicile of the donee at his death. This seems a necessary application 
of the broad doctrine that a will of movables which is valid by the law of 
the testator’s domicile at his death is valid in other countries.?_ In England, 
by a further extension which is established by authority but questioned as 
to principle, the power may also be exercised by a will conforming to the 
law of the donor’s domicile.* A will not conforming to the law of the 
donee’s domicile, but admitted to probate by statute,* is held in England 
incapable of exercising the power unless executed according to English 
law.® 

Whether a given will constitutes an exercise of the power is determined 
in the United States by the law of the domicile of the donor.* This rule 
rests on the theory that the donee is merely the agency through which 
the donor designates the beneficiary, who takes under the instrument 
creating the power and not under that by which the power was exercised.’ 
In an English case, however, the law of the donee’s domicile is taken 
to govern.* The decision in this case is not so strong as the American 
decisions, for the instrument in question was not a good execution of the 
power by the law of the donor’s domicile, and to the law of the donee’s 
domicile powers of appointment were unknown. The case has been fol- 
lowed in a recent English decision which adopts its conclusion on similar 
facts, but leaves in confusion the question whether the law of the donee’s 
or that of the donor’s domicile governs. Jn re Scholefield, 21 T. L. R. 
675- 

"The view taken by the English court, that the question whether the will 
constituted an execution of the power is to be determined by the law of the 
donee’s domicile, seems sound. Even if the donee is a mere agent of the 
donor, he has an option of exercising the power, and his intention in this 
respect is not subject to the donor’s control. The question being whether 
the power was exercised or not, the intention of the donee would seem the 
test. His intention, however, may not appear in the will. Indeed, in the 
common case, the will makes no reference to the power or to the property 
over which the power is held, but the only language from which an exe- 
cution of the power may be found is that of a universal legacy. Where the 
intention does not clearly appear, but has to be found by implication from 
the language of the will, the law which decides whether it will thus be 
found should be the law with regard to which the will was written. That 
law is presumably® the law of the domicile of the donee.” 


DupticaTes AS Primary EvipENce. — Any one of duplicate instruments 
may be introduced in evidence without accounting for any other.’ In this 


1 D’Huart v. Harkness, 34 Beav. 324; see Ward v. Stanard, 82 N. Y. App. Div. 386. 
2 Dicey, Conflict of Laws 684. 
8 In the Goods of Huber, [1896] P. 209; In the Goods of Hallyburton, L. R. 1 P. 


D. 90. 
# St. 24 and 25 Vict. c. traps I. 
5 Hummel v. Hummel, [1898] 1 Ch. 642; see also J re Kirwan’s Trusts, 25 Ch. 


D. 373. 
é Sewall v. Wilmer, 132 Mass. 1 ? ; Bingham’s Appeal, 64 Pa. St. 345. 
7 Cotting v. De Sartiges, 17 R. I. 668, 671. 
8 Jn re D’Este’s Settlement Trusts, [1903] 1 Ch. 898. 
9 Sa re Price, 1900] 1 Ch. 442. 
© Wharton, Conflict of Laws, 3d ed., 1315. 


1 2 Wigmore, Ev. § 1232. 
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connection, however, the term duplicate signifies more than a mere copy :? 
the instruments must be identical not only verbally but also in legal import.® 
Early examples of duplicate originals were the counterparts of deeds.* 
These became originals, not because of any coincidence of writing, but 
because they were delivered together. Each instrument thereby became 
operative as a deed, because that was the intention of the parties.° So, too, 
if the parties to a bilateral contract draw up the written contract in duplicate, 
each taking a copy, either party may produce his copy without accounting 
for the absence of the original, even though his own signature be lacking 
from the instrument.® In such cases it is obvious that nothing depends on 
the manner in which the instruments were written or printed. 

In the case of most written or printed matter, however, intention affords no 
test. A man who writes to accept an offer one day cannot on the next day 
make a copy of his acceptance which shall be available in evidence as a dupli- 
cate original merely by “ intending” that the copy shall operate as such. The 
question will now depend on the nature of the process by which the alleged 
duplicate has been produced. And here the line seems to be drawn between 
duplicates in the strict sense and copies. Thus, letterpress reproductions, 
are not admissible, because really not duplicates, but copies of an original.” 
Printed “copies,” on the other hand, are true duplicates, being all produced 
from the same types, and so are admissible.* In accordance with this dis- 
tinction the Virginia court has recently declared that carbon “ copies” of a 
letter, made by the same impression as the letter, are admissible as duplicate 
originals. Chesapeake & Ohio Ry. Co. v. Stock & Sons, 51 S. E. Rep. 
161. This opinion (which, however, was not necessary to the decision in 
the case) seems correct. A carbon “copy” is as much an original as to 
printing as the letter itself, since the production of both is practically in- 
stantaneous. The present case, therefore, may properly be classed with 
the printing-press cases. Nor is the objection sound that, as no signature 
is ordinarily made on the carbon copy, such copy cannot be of the same 
legal import as the document which is signed. In the class of cases under 
discussion the contents of the document, not the signature, are in legal issue. 
A more serious difficulty is the danger that false evidence will be manufactured. 
If the other party, however, holds the original letter sent to him, the fraud may 
easily be shown ; and if he does not hold it, the copy would be admissible 
as secondary evidence. At all events, the risk of fraud is probably counter- 
balanced by practical advantages. It has become important to business 
men to have some record of their business correspondence which can readily 
be produced without the inconvenience of accounting for the originals. To 
treat carbon copies as originals seems, therefore, sound and progressive as 
well as technically correct. 

But is the test that both instruments must be made by the same me- 
chanical process satisfactory? If letterpress copies are uniformly accurate, 
the distinction between them and carbon copies, made in the regular course 
of business, seems merely technical. The real test, then, of whether instru- 


2 Toms v. Cuming,7 M. & G. 88. 
8 Nelson v. Blakey, 54 Ind. 2 
* Lewis v. Payn, 8 Cow. (N. Y.) 71. 

5 Leonard v. Young, 4 All. (N. B.) rrr. 

® Cleveland & Toledo R. R. Co. v. Perkins, 17 Mich. 296. 
T Nodin v. Murray, 3 Camp. N. P. 228. 

8 Rex vw. Watson, 2 Stark. N. P. 116. 
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ments are duplicates would seem to be whether there is substantial certainty 
of identity among them. If so, they should be allowed to be introduced 
as primary evidence. 


AGREEMENTS IN RESTRAINT OF TRADE BY COPYRIGHT-HOLDERS AND 
PaTENTEES. —“ To promote the progress of science and useful arts,” 
Congress, under powers conferred by the Constitution,’ has secured to 
authors and inventors by means of copyrights and patents the exclusive 
right to produce and “to vend” their writings and discoveries.? This 
statutory right of monopoly seems naturally to carry with it the right to 
employ ordinary and reasonable means of enforcing the monopoly. Thus, 
a copyright-holder or patentee is allowed to make such contracts with the 
vendee of the protected article as he wishes. Stipulations, for instance, 
that the vendee shall sell only for a fixed price or under certain condi- 
tions have been held valid, and the breach of them enjoined.® Yet be- 
yond the strict scope of this statutory exemption it seems clear that the 
holders of copyrights and patents should be bound by the same common 
law and statutory restrictions upon contracts and combinations in restraint 
of trade as are the owners of other property. The test is whether or not 
the acts in question tend toward the establishment of a new monopoly. 
Obviously, it would seem that a new monopoly is being attempted when the 
holders of separate copyrights or patents on articles of the same general 
class combine for the purpose of controlling the market in the general class 
of commodities, the particular varieties of which are the subjects of the 
separate copyrights or patents. The Court of Appeals of New York has, 
nevertheless, intimated an opinion that a combination among publishers of 
copyrighted books to boycott all jobbers and booksellers who should not 
maintain the net prices of copyrighted books fixed by the individual 
members of the combination, is not illegal as being in restraint of trade.* 
More recently, however, a federal court strongly maintained the contrary 
fog Bobbs-Merrill Co. v. Straus, 139 Fed. Rep. 155. (Circ. Ct., S. D. 

Y. 

The position taken by the federal court seems eminently sound. The 
copyright and patent laws confer a monopoly as respects the property 
covered by them ; but it seems unreasonable to construe them as conferring 
on the owners of several distinct copyrights or patents a right to combine 
to restrain competition and trade.’ Such combinations are, from the public 
standpoint, especially undesirable. In general, it is only the competition 
between different copyrighted and patented commodities substantially sub- 
serving the same general want that has made copyright and patent laws 
tolerable. The monopoly price of the protected articles is kept down by 
this sort of imperfect competition ; this competition withdrawn, the prices 
would rise from those at which people would do without that particular com- 
modity to those at which they would do without that class of commodities. 

The question as to the illegality of such combinations or agreements 
must, however, be carefully distinguished from the question as to the effects 


1 U.S. Const. Art. 1, § 8, clause 8. 
2 26 U. S. Stats. at L. 1106; 16 ibid. 201. 
8 Garst v. Harris, 177 Mass. 72; Fowle v. Park, 131 U. S. 88. 
Pied Straus Ang ¢ v. Am. Pub. Assn., 177 N. Y. 473. Cf Park & Sons Co. v. Nat., etc., 
N. Y. 1. 
bd National Harrow Co. v. Hench, 83 Fed. Rep. 36,38. 
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of the illegality. The illegality of a combination or agreement of copy- 
right-holders and patentees taints the transactions of the combination and 
its members just so far and only so far as it would, were the property in- 
volved not the subject of patents and copyrights.° Thus a contract licens- 
ing the sale of a patented article, made in direct pursuance of the unlawful 
objects of an illegal combination is held unenforceable.’ On the other 
hand, in a suit brought by the owner for the infringement of a copyright 
or patent, it is no defence that the plaintiff is an illegal combination or a 
member of it.® 


EsToPpPpEL AGAINST STATE AND UNITED STATES. — At common law and 
in some of our states, estoppel could not be set up against the sovereign.' 
It is now clear, however, that estoppel by record applies to the state or fed- 
eral government. Thus, when a state recovered judgment for taxes due 
during certain years, it was estopped in another action to recover an alleged 
balance for the same years.” By the weight of authority, also, estoppel by 
deed may be set up against the government. Thus, where a state, for 
valuable consideration, granted land to an alien, his heirs and assigns, with 
warranty, it was estopped to set up the alienage of the grantee or of his heirs as 
ground of an escheat.’ Estoppel im pais, or equitable estoppel, against the 
government, however, has not in general met with favor among the states.* 
In support of the prevailing view, courts find an analogy in the rules ex- 
empting the state from the operation of the statute of limitations and from 
the doctrine of laches. But the government is here exempt not from any 
notion of extraordinary prerogative, but for reasons of public policy. Since 
the fiscal transactions of the government are so numerous and its agents so 
scattered, it is apprehended that the utmost diligence on the part of the 
government might not save the people from loss through outlawed claims. 
Estoppel éz pais, however, rests on principles of universal justice. “When 
matter of estoppel arises, the observance of honest dealing may become of 
higher importance than the preservation of the public domain.” * When the 
government engages in commercial transactions, it is subject to the same 
laws that govern individuals. ‘Thus, when it becomes a party to negotiable 
paper, it has the rights and assumes the liabilities of individuals in a similar 
position, except that it cannot be sued.® There seems, therefore, no good 
reason why the government should not be estopped, like an individual.? 


® 1 Page, Contracts 698. See Strait v. National Harrow Co., 51 Fed. Rep. 819, 820. 
7 National Harrow Co. v. Hench, 76 Fed. Rep. 667; affirmed in 83 Fed. Rep. #6. 
Cf. Gamewell, etc., Co. v. Crane, 160 Mass. 50; Vulcan Powder Co. v. Hercules 
owder Co., 96 Cal. 510. 
8 Edison, etc., Co. v. Sawyer-Iman, etc., Co., & Fed. Rep. 592; American, etc., Co. 
v. Green, 1g hte Rep. 333; General Electric Co. v. Wise, 119 Fed. Rep. 922. But 
see contra, National Harrow Co. v. Quick, 67 Fed. Rep. 130. 


1 See Queen v. Delme, 10 Mod. 199, 200; Taylor v. Shufford, 4 Hawks (N. C.) 116, 
132; State v. Williams, 94 N. C. Sor, 895. 

2 Bridge Co. v. Douglass, 12 Bush ky.) 673, 716. See also Fendall v. United 
States, 14 Ct. of Cl. 247. 

8 Commonwealth v. André, 3 Pick. (Mass.) 224. 

4 See People v. Brown, 67 IIl. 435 

5 United States v. Willamette Val. & C. M. Wagon-Road Co., 54 Fed. Rep. 807, 811. 

® United States v. Bank of Metropolis, 15 Pet. (U. S.) 377, 392; United States v. 
Barker, 12 Wheat. (U. S.) $59. 

T See United States v. Stinson, 125 Fed. Rep. 907; State v. Flint & P.M. R.R., 
89 Mich. 481 ; State v. Milk, 11 Fed. Rep. 389. 
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Enactments or resolutions of the legislative body clearly ‘estop the govern- 
ment. Where the legislature, by public resolve, declared a certain monu- 
ment to be the one referred to in an ancient Indian deed, the state was 
estopped from showing afterwards that it was not the monument referred 
to.2 The acts of its agents, when fraudulent or unauthorized, do not 
estop the government, even when the agents act within the apparent scope 
of their authority ; but this rule may be rested on the presumption of law 
that those who deal with public officers know the extent of their authority.® 
On the other hand, acts of agents as well as of the legislature, ought 
to estop the government, if the agents are authorized to shape its conduct 
in a particular transaction and have acted within the purview of their 
authority. Where, for instance, under a mistake of fact a public officer 
overpaid a corporation for its services in carrying the mail, the govern- 
ment was estopped to recover this money from a second corporation which 
had become the owner of the first, relying on the settlements made with 
the first by the agent of the government.’ Even those courts, however, 
which accept the general principle that the state may be estopped im pais 
by acts of its agents seem still to be feeling their way, and apply the prin- 
ciple with extreme caution. A recent federal decision furnishes a good 
illustration of this attitude. Walker v. United States, 139 Fed. Rep. 409 
(Circ. Ct.. M. D. Ala.). The facts of the case were strong, and the 
estoppel was allowed, but the court circumspectly declined to commit 
itself to a more concrete declaration than that the rule would be applied 
“in a proper case.” What is a proper case no court seems yet to have 
attempted to define. 


LEGISLATIVE AUTHORIZATION OF NUISANCES. — Varying expressions of 
opinion are found in the books as to how far a legislature can authorize 
what would otherwise be a private nuisance, without providing for the con- 
stitutional compensation for the “taking” of private property. The cases 
seem to confine this form of protection rather strictly to instances of an 
actual seizure of physical property.1_ When, for example, a chartered rail- 
road encroaches upon none of his land, a person whose real estate deterio- 
rates in value by reason of the smoke, noise, and other concomitants of the 
proper operation of the road has no redress.* But if part of the plaintiffs 
land is occupied, compensation is often made not only for that portion and 
for the diminution in value of the remainder caused by the alteration in 
shape and size, but for the further depreciation resulting from the inevitable 
smoke, noise, cinders, and jarring created in the operation of the railroad on 
the portion condemned.* Thus, under the guise of compelling payment for 
land taken, are exacted damages for what is practically a nuisance to be 
maintained on that land. This eminently equitable result could, however, 
be reached without artifice simply by placing a less strict construction 


8 Commonwealth v. Pejepscut, 10 Mass. 155: 

® Dement v. Rokker, 126 Ill. 174, 199; Filor v. United States, 9 Wall. (U.S.) 45. . 

10 Duval v. United States, 25 Ct. of Cl. 46. See also Hartson v. United States, 21 
Ct. of Cl. 451; People v. Stephens, 71 N. Y. 527, 561. 


1 See Garrett v. Lake Roland El. Ry. Co., 4 a 277. ; 
2 Beseman v. Pennsylvania R. R. Co. 50 N. J. Law 235; Carroll v. Wisconsin 
Cent. Co., 40 Minn. 168. 


8 Bangor, etc., R. R. Co. v. McComb, 60 Me. 290. See Walker v. Old Colony, etc., 
Ry. Co., 103 Mass. 10. . 
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upon the constitutional phrase “taking of property.” Property, in the con- 
stitutional sense, say many respectable authorities, consists not in the plot of 
land, but in the right to use it undisturbed. Hence several decisions have 
called that a taking which without an entry by the trespasser virtually made 
the enjoyment by the ostensible owner impossible, as by a flood of water 
or of sand.® Others more broadly hold that an easement is property, the 
taking of which must be paid for.6 The idea of property on which these 
cases proceed would lead to the conclusion that any material abridgment of 
rightful user is the taking of property.” On this theory, therefore, recovery 
might be had for all nuisances, however the legislature had attempted to 
sanction them, so far as they interfered with the comfortable enjoyment of 
an individual’s land or chattel. This would make possible the collection of 
damages from a railroad company by very many whose land is situated near 
its line. Such incidental injuries, however, are said by the courts to be 
of that class which must be suffered for the common welfare, and which 
are too slight substantially to impair the rights of property recognized and 
protected by the state. That this position is logically inconsistent with 
any but a strict interpretation of constitutional phraseology has already been 
indicated, and that it is not even unequivocally desirable on grounds of 
public welfare is shown by the more modern constitutions and statutes, 
which provide for compensation when property is taken or damaged. Even 
these, however, under the narrow definition of property, leave many injured 
parties without a remedy.® 

But whether or not the constitution is construed to assure compensation 
for an authorized nuisance the extent of the authorization is closely scru- 
tinized. It may be because of such want of authorization that in a recent 
Texas case a householder was allowed to recover for mere personal incon- 
venience and annoyance arising from the operation of a freight depot near 
her premises. St. Louis, etc., Ry. Co. v. Shaw, 88 S. W. Rep. 817 (Tex., 
Civ. App.). A line of track authorized by legislative enactment necessarily 
entails certain inconveniences to a large share of the public, but freight 
yards, water-tanks, and round-houses are structures which may and therefore 
are intended to be located where they will be of the least possible harm to 
the community. For any nuisance due to their improper location the rail- 
road is unquestionably liable.® 


CONSTRUCTIVE TRUSTS ARISING ON BEQUESTS ON SECRET UNDERSTAND- 
1ncs, — It has recently been held in New York, that where a will recited 
that a bequest was to be used as the testator had ordered in his lifetime, 


4 Lewis, Eminent Domain, §§ 54, 55 See Eaton v. Boston, etc., R. R., 51 N. H. 504, 


Sir; — C. J. in Old Colony, etc., 
155, 161. 
Pumpelly v. Green Bay Co., 13 Wall. (U. S.) 166; Eaton v. Boston, etc., R. R, 
supra. 
e See Lamm v. Chicago, etc., Rd. Co., 45 Minn. 71. 
7 Lewis, Eminent Domain, § 56; Cooley, Const. Lim., 7th ed., a 788; City of 
St. Louis v. Hill, 116 Mo. 527; Forster v. Scott, 136 N. Y. 577; + ty Janesville 
v. Carpenter, 77 Wis. 288, 301; Pennsylvania R. R. Co, v. Angel, 41 N. J. Eq. 316, 


y. Co, v. County of Plymouth, 14 Gray (Mass.) 


29. 

8 See Aldrich v. Metropolitan, etc., El. Ry. Co., 195 Ill. 456. 

9 Baltimore, etc., R. R. Co. v. Fifth Baptist Church, 108 U. S. 317; Pennsylvania 
R. R. Co. v. Angel, supra ; Missouri, etc., Ry. Co. of Texas v. Anderson, 81 S. W. 
781 (Tex., Civ. App.). 
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and the context made it clear that the legatee was not to take benefi- 
cially, the bequest failed. Jn re Keenan, 94 N. Y. Supp. 1099. 

In withholding the beneficial interest in the legacy from the legatee the © 
decision is undeniably correct." Common justice, at least, would forbid 
that he should hold beneficially, in the face of the express provision to the 
contrary in the will, and his own acquiescence in the oral instructions which 
lay back of the legacy. A trust, then, will be impressed upon the property 
in his hands, and the only open question is who should be the cestuz. As 
to this question there are two well-known theories. One is, that the testator, 
having in himself the legal and equitable interests in the property, has given 
only the legal interest to the trustee ; that the oral instructions are inop- 
erative, because, without being duly executed in the testamentary form, 
they purport to dispose of the testator’s beneficial interest upon his death ; 
wherefore there is intestacy as to the beneficial interest, which accordingly 
passes to the next of kin.* 

The unsoundness of this doctrine arises from the fact that the testator 
could not have had, in himself, both the legal and equitable interests as 
distinct things. For, as an equitable interest is merely a right in personam 
against a trustee, and the deceased could not have had a right of action 
against himself, he therefore could not have been intestate as to any such 
right. The full and absolute ownership of the property has, therefore, 
passed to the legatee. The legatee, however, by his express or tacit assent 
to the oral instructions of the testator has made a contract which the courts 
of equity specifically perform by enforcing the trust relation when the legacy 
vests. The oral instructions cannot be objected to under the Statute of 
Frauds, as the trust which they declare is one of personalty ; nor under the 
Statute of Wills, since they effect the passage of no property from the tes- 
tator. They tend simply to prove a personal obligation from a legatee to 
the orally designated cestuis gue trust. This theory of a contract on the 
part of the legatee is applicable to any case where the wishes of the testator 
are communicated to the legatee before he takes, not only when the bequest 
is on its face qualified but when it is absolute in form.* Even on this point, 
however, there is some dissent.® 


RECENT CASES. 


ADMIRALTY — TORTS — DIVISION OF DAMAGES BETWEEN TWO ToRT- 
FEASORS. — The plaintiff’s ship collided with the ship “ Caravellas,” and the 
next day with the ship “ Haversham Grange.” Each inflicted damage upon the 
plaintiff's ship which made docking necessary, and in the dock both injuries 
were repaired simultaneously, those caused by the “ Haversham Grange ” being 
finished in six, those inflicted by the “Caravellas” in twenty-two days. The 
plaintiff sued the “ Haversham Grange” for three days’ dock dues and three 
days’ demurrage. He/d, that the plaintiff may recover the dock dues, but not 


1 Taylor v. Plaine, 31 Md. 158. 

2 See Lewin, Trusts, 11th ed., p. 58; Olliffe v. Wells, 130 Mass. 221; Heidenheimer 
v. Bauman, 84 Tex. 174. 

8 See 5 Harv. L. REv. 389; Curdy v. Berton, 79 Cal. 420; Cagney v. O’Brian, 83 


Tl. 72. 
Rech v. Kennegal, 1 Ves. 123. 5 See Campbell v. Brown, 129 Mass. 23. 
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demurrage. The Haversham Grange, 21 T. L. R. 628 (Eng., C. A., June 28, 
1905). 

The question is in what proportion the damages shall be divided between 
two tortfeasors. It is an English rule of admiralty that if two parties are each 
obliged to dock a vessel for repairs which are executed simultaneously, the cost 
of docking must be divided between both parties for the period during which 
both are at work on the vessel. Marine [ns. Co. v. China Transpacific S. S. 
Co., 11 App. Cas. 573. Evidently the case at hand falls, as to dockage, directly 
under this special rule. But no case lays down a similar rule as to demurrage, 
which question must be settled by the strict logic of legal causation, Where 
the inevitable consequence of A’s tort is adelay of twenty-two days, and B’s tort, 
which occurs subsequently, would have caused a delay of six avn, but in fact 
does not increase the delay 7 caused, it can scarcely be said that B’s tort 
is a proximate cause of any of the delay, so as to render B liable therefor. 
Cf. Kuhn v. Delaware, etc., R. R. Co.,99 Hun (N. Y.) 74. Both the upper 
and the lower court took this view, although it seems hard to reconcile logically 
with the rule as to dock dues. 


BANKS AND BANKING— DEPOSITS — ELECTION OF REMEDIES FOR PAy- 
MENT OF REVOKED CHECK. —A bank paid a check to the payee after payment 
had been forbidden by the drawer. In an action by the drawer against the 
bank, evidence owed a former action by the same plaintiff against the payee 
for the amount of the chéck. He/d, that the bank is liable, since the former 
action was not a ratification of the payment. Pease & Dwyer Co. v. State 
National Bank, 88 S. W. Rep. 172 (Tenn.). 

Under the Negotiable Instruments Law adopted in Tennessee revocation of a 
check before payment destroys any right of the payee in the fund and thus ren- 
ders the bank liable for pi, at payment, as though no order had been drawn. 
Although a bailor might sue both the bailee for breach of the bailment and the 
receiver of the chattel in trover, the absence of a specific chattel renders this 
case distinguishable. See Riley v. Albany Savings Bank, 36 Hun (N. Y.) 
513, 522; affirmed in 103 N. Y. 669. The bank’s payment may be regarded as 


the act of a volunteer ratified by suit based upon it. Cf Simpson v. Eggington, 
op 


10 Exch. Rep. 845. It has even been said that suing the payee is adoption o 

the payee as the maker’s agent for receiving payment, and hence a defense to the 
bank. Riley v. Albany Savings Bank, supra. But the better reason seems to 
be that, by electing to pursue one of several inconsistent remedies, the plaintiff 
foregoes the others. Fowler v. Bowery Savings Bank, 113 N.Y. 450. Any 
action by the depositor against the payee is wee upon the bank’s non- 
liability and necessarily is inconsistent with a claim against the bank. but on 
whatever theory, it seems the former suit should be a bar. 


CARRIERS — WHO ARE PASSENGERS — GRATUITOUS CARRIAGE OF Em- 
PLOYEE. — A section hand was injured through the derailment of the work 
train in which he was riding home from work. He/d, that he is still an employee, 
and not a passenger. Southern Indiana Ry. Co. v. Messick, 74 N. E. Rep. 
1097 (Ind., App. Ct.). 

hether a railway employee occupies the position of a rer depends on 
the facts of each case. It is evident that an employee who is on a train in the 
course of his employment is not a passenger. Zvavelers’ Insurance Co. v. 
Austin, 116 Ga. 264. It is equally evident that an employee who is traveling 
on business in no way connected with the railroad is for the time being a pas- 
senger. Doyle v. Fitchburg R. R. Co., 162 Mass. 66, But the present case is 
one of the confusing middle class in which injuries are received riding to or 
from work. A simple distinction that will be found to reconcile most of the 
decisions is that the employee should not be regarded as a passenger when he 
is using a privilege granted specially to employees as such. fedaeed by this test, 
the present decision is sound, for the work train was provided only for employees. 
On the other hand, a street railway employee riding home on a regular car like 
any passenger who has a pass is to be considered a passenger. Peterson v. 
Seattle Traction Co.,23 Wash. 615. For a further discussion of the question 
presented, see 11 HARV. L. REV. 340; 14 ébid. 620; 17 ibid. 423. 
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CARRIERS — WHO ARE PASSENGERS — WHEN RELATION BEGINS. — The 
plaintiff, desiring to become a passenger of a car, signaled to the motorman, who 
checked its speed. The plaintiff then attempted to board the car while it was 
still in motion. He/d, that he is a age while in the act of boarding the 
car. Lewis v. Houston Electric Co., 88S. W. Rep. 489 (Tex., Civ. App.). 

It is well established that carriers owe the highest care to passengers. It 
often becomes important, therefore, to determine just when the relation of carrier 
and passenger begins. The theory is that there must be an offer and an accept- 
ance to a consensual relation, not to a contractual relation, as courts sometimes 
loosely state, for it is well settled that a carrier owes a public duty independently 
of contract. See McNeill v. Railroad Co., 135 N.C. 682. Some courts regard 
the carrier as the offerer and hold that the acceptance is not made until the 
offeree has actually boarded the car. Donovan v. Hartford Street Ry. Co.,65 
Conn. 201. The better opinion supported by the weight of authority, however, 
considers the signal to the motorman as the offer and the checking of the car 
as the acceptance. Brien v. Bennett, 8 C. & P. 724; McDonough v. Met. 
R. R. Co., 137 Mass. 210. To hold otherwise would be unfair to the person 
oe the car since thereby the highest care would be denied when most 
needed. 


COMPOSITIONS WITH CREDITORS — EFFECT—JoInT DeEBToRs.—A and 
B were makers of a joint note. A being insolvent, his creditors made an oral 
agreement to take ten shillings on the pound. This amount had never been 
paid to the holder of the note, who attempted to prove in bankruptcy against B. 
Held, that the promise of A had been taken in satisfaction of any claim against 
him and that the other joint debtor is thereby discharged. Jn re Pearse, 
1905 Vict. L. Rep. 446. 

The rule generally laid down is that only a release under seal to one of two 
joint debtors will release the other. Line v. Velson, 38 N. J. Law 358. Stilla 
seal is not necessary where there is consideration for the release. Heckman 
v. Manning, 4 Col. 543. So it has been held in both England and America 
that where there has been an accord with one joint debtor and the satisfaction 
agreed upon has been rendered, the other debtor is discharged, whether the 
agreement was under seal or not. In ve E. W. A.,[1901]2 K. B. 642; Booth 
v. Campbell, 15 Md. 569; but see 15 HARV. L. REv. 491. Several cases have 
been found in which a composition agreement containing a release under seal 
has discharged a joint debtor not a party thereto. Merrittv. Bucknam, go Me. 
146. From the facts reported in the case at hand, the court seems to have gone 
a long way in finding that it was the promise which was taken in satisfaction of 
the claims. Connecting this with the fact that the agreement was merely oral 
and that the consideration which mg sen a composition with creditors is of a 
very questionable kind, the case illustrates a considerable extension of the 
original rule. 


CONFLICT OF LAWS — CHANGE OF SOVEREIGNTY — LAW GOVERNING IN 
TERRITORY CEDED BY STATE TO UNITED STATES. — The — intes- 
tate, while working in the United States Navy Yard in Brooklyn, was killed 
through the negligence of the defendant. When the state of New York in 1853 
ceded jurisdiction over this tract of land to the federal government, a state statute 
existed allowing an action for causing death; but this was repealed in 1880, 
and another of a similar nature passed. There had been no legislation by Con- 
of Held, that the defendant is liable. McCarthy v. Packard Co., 105 

. Y. App. Div. 436. 

When a state cedes to the United States jurisdiction over territory which is 
used by the latter for certain public purposes, such as the erection of forts and 
dock-yards, the laws of the state continue in force in such territory until abro- 
gated or changed by federal legislation. Chicago, etc., Ry. Co. v. McGlinn, 
114 U. S. 542. Such territory, however, ceases to be a part of the state and 
becomes a separate unit subject to the exclusive jurisdiction of the federal 
government. Cf. Commonwealth v. Clary, 8 Mass. 72. Hence it follows that 
the statute passed by the state of New York after the cession did not affect the 


. 
| 
| 
| 
| 
] 
A 
| 


\ 


132 HARVARD LAW REVIEW. 


law of the ceded territory, but as there had been no legislation by Congress 
upon this matter the law existing at the time of the transfer was still in force. 

he defendant therefore was clearly liable. The hesitation of the court to 
declare whether the Act of 1880 or the earlier law governed was probably 
due my decision of questionabie soundness. Cf Barrett v. Palmer, 
135 N. Y. 336. 


ConFLICT OF LAws — EXECUTION OF POWER— WHAT LAW DETERMINES 
SUFFICIENCY OF WILL AS EXECUTION OF POWER. — Testatrix, who had 
under an English will a testamentary power of appointment over personalty, 
died domiciled in France, leaving an unattested codicil which was valid by 
French law and which contained a universal legacy, but made no reference to 
the power or the property subject thereto. He/d, that the codicil does not con- 
stitute an exercise of the power, § 27 of the Wills Act not applying. Jn re 
Scholefield, 21 T. L. R. 675 (Eng., Ch. D., July 14, 1905). See NoTEs, p. 122. 


CONFLICT OF LAWS — JURISDICTION — QUASI IN REM GARNISHMENT OF 
Dest OweD By Non-RESIDENT. — A North Carolina debtor of a North Caro- 
lina creditor, while temporarily visiting Maryland, was garnisheed by a Mary- 
land creditor of his obligee. By statute the non-resident debtor had ample 
opportunity to litigate the claim of the | fog Wee judgment. Held, that, 
under the “ full faith and credit” clause of the Federal Constitution, the Mary- 
land garnishment judgment is a bar against a subsequent action on the original 
indebtedness in North Carolina. Two justices dissented. Harris v. Balk, 
198 U. S. 215. 

In holding that a debt may be garnisheed wherever the garnishee may be found, 
the Supreme Court takes the logical step from its previous position that the 
debt owing to a non-resident may be garnisheed at the domicile of his debtor. 
Chicago, etc., Ry. Co. v. Sturm, 174 U.S.710. The court finally repudiates the 
artificial doctrine of the sztus of a debt, and bases the jurisdiction on the court's 
control over the garnishee-debtor. The fundamental objection is still unan- 
swered, that the power to discharge the debt, which is the effect of allowing the 

arnishment judgment as a plea in bar, can be founded only on control over 
“a the debtor and the creditor. See 17 Harv. L. Rev. 188. The decision 
is, however, salutary in settling the _— conflict as to the validity of these 
garnishment proceedings. Further, the Court takes pains to protect the non- 
resident debtor-creditor by its requirement of due notice from the garnishee, to 
enable him to contest the claim. There still remains for settlement the diver- 
sity as to the materiality of the place for payment of the debt in conferring 
jurisdiction. Doubtless, the Supreme Court will produce uniformity on the 
whole subject by sustaining the jurisdiction in all cases. Cf Wyeth, etc., Co. 
v. Lang & Co., 127 Mo. 242; TZootle v. Coleman, 107 Fed. Rep. 41. 


CONFLICT OF LAWS — PERFORMANCE OF CONTRACTS — PROVISION REN- 
DERING INSURANCE POLICY SUBJECT TO FOREIGN LAw. — The defendant, 
a life insurance company incorporated under the laws of New York, issued a 
policy in Australia to the plaintiff, providing that he receive an equitable propor- 
tion of its surplus at the end of a specified period, and expressed to be ‘‘ subject 
to the laws” of the former state. Subsequently the legislature of New York 
enacted that a decree for an accounting by an insurance company be granted 
only upon application of the Attorney-General. At the end of the specified 
period the plaintiff filed a bill ina New South Wales court asking for an account 
of the proportion of the defendant’s surplus due to him. /e/d, that the New 
York — ag a bar to the plaintiff's bill. Johnson v. Mutual Life Ins. Co. 

N. S. W. 16. 

: Where, as in the | cugeng decision, the provisions of an insurance policy are 
admittedly valid under the laws of the place of contracting, an express stipula- 
tion that the obligations thereunder shall be defined by the laws of a foreign 
state, is regularly enforced. Phinney v. Mutual Life Ins. Co., 67 Fed. Rep. 
493; Mutual Life Ins. Co. v. Hill, 118 Fed. Rep. 708. The New York court 
has interpreted the statute in question to affect a change in the law of procedure 
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only. Swan v. Mutual, etc., Association, 155 N. Y.9. Whether it became a 
term of the contract depends therefore solely on whether the express provision 

roperly includes a change in procedure as well as in substantive law. Accord- 
ing to a principle of the conflict of laws only the rules of substantive law appli- 
po to a contract may differ from the law of the forum. Hoadley v. Northern 
Transportation Co., 115 Mass. 304. Consequently, if this statute is interpreted 
to be a part of the contract, the plaintiff's only remedy is in New York. The 
clause in the policy is ambiguous, and if construed most strongly against the 
insurer, according to the general rule, seems not to include a statutory regula- 
tion of procedure re remedy of the insured to a foreign jurisdiction. 
But aside from the statute the court might properly have denied an account in a 
controversy concerning the internal management of a foreign corporation. 
Clark v. Mutual, etc., Association, 14 App. D. C. 154. 


CONSTITUTIONAL LAW— IMPAIRMENT OF THE OBLIGATION OF CON- 
TRACTS — CHANGE OF REMEDIES. — A — statute made each share- 
holder of a trust or banking corporation liable in an action at law to an 
creditor of the corporation for double the par value of the stock held. 
subsequent statute, which changed the remedy to a bill in equity by all the 
creditors against all the shareholders, was made retroactive in effect so as to 
abate all actions at law then pending. e/d, that the statute is unconstitutional. 
Myers v. Knickerbocker Trust Co., 139 Fed. Rep. 111 (C. C. A., Third Circ.). 

Though the Court of Appeals of Maryland recognized that the statutory 
liability of shareholders to creditors of a corporation is contractual in its nature, 
yet it decided that the statute here involved did not impair the obligation of 
contracts. Miners’ & Merchants’ Bank v. Snyder, §9 Atl. Rep. 707. A dis- 
tinction was early taken between the obligation of a contract and the remedy to 
enforce the obligation. See Sturges v. Crowningshield, 4 Wheat. (U. S.) 122, 
200. From this, some courts inferred that the remedy could be changed at will 
or absolutely withdrawn. See Read v. Frankfort Bank, 23 Me. 38, 321. But 
the federal courts, followed by the decided weight of authority, take the position 
that the remedy existing when the contract was made is part of the obligation. 
Edwards v. Kearzey, 96 U.S. 595. Clearly, therefore, all remedy cannot be 
taken away. See Cal/ v. Hagger, 8 Mass. 423, 430. The state may, however, © 
alter the form of the remedy or limit the time for its application. Paschall v. 
Whitsett, 11 Ala. 472, 478. It may likewise provide a new or more effective 
remedy, as this could in no way impair the gute. But in professing to 
change merely the remedy the state must not impair rights accruing under the 
contract ; and the substituted remedy must be substantially as effective as before. 
Western Nat. Bank of New York v. Reckless, 96 Fed. Rep. 70. In the case 
under consideration the obligation seems clearly impaired. 


CONSTITUTIONAL LAW — VESTED RIGHTS — LEGISLATIVE AUTHORIZATION 
OF NUISANCES. — The defendant railroad located its main line, together with 
a freight yard and depot, near enough to the plaintiff's premises to cause her 
serious inconvenience and discomfort. e/d, that the plaintiff may recover 
for such injury, although the value of her land and buildings has not been 
diminished. S¢. Louis, etc., Ry. Co. v. Shaw, 88 S. W. Rep. 817 (Tex., Civ. 
App.). See NOTES, p. 127. 


CONTRACTS — CONSTRUCTION — IMPLIED PROMISE TO USE DILIGENCE 
IN FORWARDING TO COMMISSION AGENT. —A company engaged the plain- 
tiff to sell goods for it on commission, but was so negligent in not delivering on 
time, that the plaintiff failed to earn many commissions he otherwise might have 
obtained. For this the plaintiff brought action. AHe/d, that he cannot recover, 
since no promise to use due diligence can be implied from the contract to em- 
Ploy. Byrns v. United Telpherage Co., to5 N. Y. App. Div. 69. 

he general rule is that a promise will be implied whenever it is nec 
to give to the transaction the effect which both parties intended. Ogdens, Lid. 
v. Nelson, [1903] 2 K. B. 287. On this principle, where a doctor sold his prac- 
tice in consideration for a part of the future profits, the court implied a promise 
by the vendee “to take common and ordinary care to carry on the business so 
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as to realize receipts ”; and the vendee was held liable for going out of practice. 
M’ Intyre v. Belcher, 14 C. B. (N. S.) 654. Similarly a contract to employ a 
commission agent has been held to include an implied promise to furnish goods. 
Turner v. Goldsmith, [1891] 1 Q. B. 544. If, then, the company had entirely 
stopped sending goods, it would have been liable. But, so far as the parties are 
concerned, the effect of not sending any apes is equivalent to that of sending 
them so late that no one will buy. each case, the plaintiff loses commissions 
through the default of the defendant; and in each, the original agreement is 
shorn of “the effect which both parties intended.” It would seem, therefore, 
that a clearer instance of an implied promise could hardly be found. 


CONTRACTS — DEFENSES — IMPOSSIBILITY BY DOMESTIC Law. — A lessee 
covenanted to pay certain rent and to use the demised premises for no purpose 
except that of a saloon. At the time the lease was executed a law was in 
force by which any county — adopt prohibition by popular vote. Before 
the term began, but after the lease was executed and delivered, the county, in 
which the demised premises were, did so adopt prohibition and thereby ren- 
dered it impossible to use the premises for a saloon. /Ye/d, that the lessee is 
not absolved by such impossibility from either covenant. Houston Ice, etc., Co. 
v. Keenan, 88 S. W. Rep. 197 (Tex., Sup. Ct.). 

The court treats an impossibility created by the application of domestic law 
as analogous to a supervening impossibility of fact, and to determine whether 
performance should be excused applies the test of ability to foresee. For a 
discussion of the principles involved, see NOTES, 18 HARV. L. REv. 384. 


CoPYRIGHT — INFRINGEMENT — MusIcaL COMPOSITION. — The plaintiff 
brought suit to restrain the infringement of copyrights of two songs, which 
the defendant company had reproduced and sold in the form of perforated 
records, designed for use with mechanism to play the compositions ona musical 
instrument. e/d, that a musical composition is not subject to copyright, but 
only its material embodiment in the form of a writing or print, and that the per- 
forated sheet is not an infringement of such copyright. Waite-Smith Pub. Co. 
v. Apollo Co., 139 Fed. Rep. 427 (Circ. Ct., S. D., N. Y.). 

At common law, the owner of an unpublished composition has an absolute 
property therein, but this right is lost on —- DRONE, COPYRIGHTS 102, 
116. Congress has power to secure “ for limited times to authors and inventors, 
the exclusive right to their respective writings and discoveries.”. U.S. Const., 
Art. 1, § 8. The term “ writings” includes all forms of writing, printing, engrav- 
ing, etching, etc., by which the ideas in the mind of the author are given visible 
expression. Lithographic Co. v. Sarony, 11 U.S. 53. The musical conception, 
then, as an idea, is not subject to copyright. Détson Co. v. Littleton, 67 Fed. 
Rep. 905. At the time of publishing the composition, a statutory copyright may 
be acquired, which gives the proprietor of any musical composition the exclu- 
sive liberty of copying and vending the same. U.S. Comp. St. 1901, § 4952. 
A copy is “that which comes so near to the original as to give every person 
seeing it the idea created by the original.” West v. Francis, 5 Ban. & A. 
737, 743. The perforated roll does not suggest the original to the eye, but is 
a mere part of the mechanism intended to produce the sound of the melody. 
The decision reached by the court is logical, and is supported both in Eng- 
land and in this country. Boosey v. Whight, [1900] 1 Ch, 122; Kennedy v. 
McTammany, 33 Fed. Rep. 584. 


CORPORATIONS— FOREIGN CORPORATIONS — CONDITIONS UPON RIGHT 
To Do Business: WHETHER COMPLIANCE CREATES A NEW COoRPORA- 
TION. — A Kentucky statute required that no foreign railroad corporation should 
operate within the state until it should have become a corporation of the state, 
and provided that it might become incorporated by filing a copy of its charter, 
and that “thereupon . . . such company . . . shall at once become and be a 
corporation, citizen, and resident of this state.” A foreign railway company 
complied with the statute, but, as a foreign corporation, paid a corporation 
franchise tax. He/d, that the railway is not liable to pay a second franchise tax, 
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since it has not become a separate domestic corporation. Commonwealth v. 
Chesapeake, etc., R. R. Co., 27 Ky. Law Rep. 1084. 

A state’s right to dictate the conditions upon which a foreign corporation may 
do business enables it to require reincorporation as a domestic corporation. 
Whether compliance amounts to more than a license to the foreign corporation 
is a question of legislative intent, but statutes in substantially the same language 
have been generally construed as creating within the state a second distinct 
corporate entity. Debnam v. Southern, etc., Tel. Co., 126 N. C. 831. The 
present decision escapes some of the curious anomalies which follow the o—- 
view. See 13 Harv. L. REV. 597. But it would seem that an equally just 
result might have been reached, avoiding double taxation, through a more ob- 
vious construction of the statute: that as a condition precedent to enteri 
Kentucky, the foreign corporation formed a new domestic corporation whic 
was taxable; that the old corporation, not doing business in the state, was not 
taxable ; and that not the second tax, but the first, was void. The case seems 
distinguishable from a late decision of this court holding that such a corpora- 
tion as the defendant is not within a statute levying an organization tax. Cf 
Cincinnati, etc., Ry. Co. v. Commonwealth, 26 Ky. Law Rep. 1106. 


DoMICcILE — GOVERNMENT OFFICIAL AT WASHINGTON.—On a petition 
for divorce, it appeared that the petitioner had left Tennessee with his family 
in 1882. Since that time he had lived in Washington, where he held a civil ser- 
vice position in the Treasury Department. He had made three short trips to 
Tennessee, and had voted there at those times. He testified that it had always 
been his intention to return to Tennessee if he should lose his position. Sec- 
tion 4203 of the Code provides that a divorce may be granted where the peti- 
tioner has resided in the state for the two years next preceding the filing of the 
petition. He/d, that the petitioner has lost his domicile in Tennessee, and the 
court is without jurisdiction. Sparks v. ye esirte 88 S. W. Rep. 173 (Tenn.). 

Divorce is regulated by the law of the domicile of the parties. Le Mesurier 
v. Le Mesurier, [1895] A. C. 517. Residence as used for the purposes of 
divorce is equivalent to domicile. Shaw v. Shaw, 98 Mass. 158. Domicile 
means a person’s legal home. It requires both the amimus and the factum. 
Bell v. Kennedy, L. R. 1 H. L. Sc. 307. The intention is itself a question of 
fact, to be determined by evidence, the declarations of the party not being con- 
clusive. Jn re Craignish, [1892] 3 Ch.180. In England an intention to remain ~ 
permanently is necessary. Bell v. Kennedy, supra. \n the United States a less 
settled intention will be sufficient, as, for instance, to remain while one is work- 
ing in a town, or while a student, provided the person has no other home. Wél- 
braham v. Ludlow, 99 Mass. 587; Putnam v. Johnson, 10 Mass. 488. The 
Tennessee court seems to have considered that the acquisition of an actual 
home in Washington with the intention of remaining there for an indefinite time 
countervailed declarations of intention to return to Tennessee upon the happen- 
ing of an uncertain future event. Cf Mooar v. Harvey, 128 Mass. 219. The 
result seems consistent with the general conception of this subject held by the 
American courts. 


ELECTIONS — DISCRIMINATION IN FORM OF BALLOT.—A statute pro- 
vided that squares be printed opposite the names of parties on the official ballot, 
and that citizens who so desired might vote a straight ticket by marking a single 
cross. Held, that this provision does not impair the freedom and equality of 
elections. Oughton v. Black, 61 Atl. Rep. 346 (Pa.). 

A difference in the labor of preparing a ballot is not conclusive of real im- 
pairment of the constitutional principle of freedom and equality of elections. 
See Todd v. Election Commissioners, 104 Mich. 474. Since the ballot-must 
be limited in size, a statute that restricts representation on it to parties that 
received a certain percentage of the vote at the last election is reasonable so 
long as the voter may insert other names at will. Plimmer v. Poston, 58 Oh. 
St. 620. But if he is confined to the printed names, the better view is that his 
freedom of choice is impaired. Lamar v. Dillon, 32 Fla. 545. A law that 
names of candidates nominated by two parties be printed but once on the ballot 
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is sound, although the voter ~~ be inconvenienced thereby. Runge v. Ander- 
son, 100 Wis. 523. A statute like that in the present case has been upheld. 
Ritchie v. Richards, 14 Utah 345. But one with an added proviso invalidating 
ballots containing other marks was declared unconstitutional as tending to dis- 
franchisement, since a cross opposite the name of a party that had nominees for 
less than the full number of offices would cast no vote for the others, and an 
em to fill in the blanks would invalidate the whole ballot. Eaton v. Brown, 
96 Cal. 371. These illustrations go to show that mere inconvenience is not 
impairment, and fully support the reasoning of the decision under consideration. 


EsTOPPEL— PARTIES ESTOPPED — ESTOPPEL AGAINST STATE AND UNITED 
STATES. — In accordance with an established custom, but under a misconstruc- 
tion of law, accounts of a marshal, covering certain services rendered by his 
deputies, were approved by the court to which they had been presented at in- 
tervals during his term of service, and were allowed by the proper officials of 
the Treasury Department. The money was paid by the government with 
knowledge that the greater part of it would be paid over by the marshal to his 
deputies. In an action by him, five years after his retirement from office, durin 
which time the government had made no complaint of these payments to him, it 
set them up as a counterclaim. edd, that it is estopped. Walker v. United 
States, 139 Fed. Rep. 409 (Circ. Ct., M. D., Ala.). See NOTEs, p. 126. 


EvIDENCE — DOCUMENTS —CARBON COPIES AS DUPLICATE ORIGINALS. 
— Semble, that in an action of assumpsit against a carrier for loss of goods, a 
carbon copy of the letter sent to the carrier notifying it of the loss is admissible 
as a duplicate original. Chesapeake & Ohio Ry. Co. v. Stock & Sons, 51 S. E. 
Rep. 161 (Va.). See NOTEs, p. 123. 


EVIDENCE — DOCUMENTS — RECITAL IN ANCIENT DEED NOT ADMISSIBLE 
TO PRovE RELATIONSHIP. — An ancient deed reciting that the grantors were 
heirs of a former owner was offered as evidence of such fact. There was no 
proof that possession of the premises had been held under the deed. Held, 
that the evidence is not admissible. Lanier v. Hebard, 51 S. E. Rep. 632 (Ga.). 

Ancient deeds have been admitted in some jurisdictions as evidence of a rela- 
tionship therein recited, though the courts have differed as to the requirement 
of possession under them as a condition precedent to their admission. Deery 
v. Cray, 5 Wall. (U. S.) 795; Scharff v. Keener, 64 Pa. St. 376; contra, Fort 
v. Clarke, 1 Russ. 601. Although the court in the principal case might have 
excluded the evidence on the sole ground that possession had not been shown, 
yet it went further and intimated that even if possession had been shown the 
evidence would not have been admitted. This position seems sound. Recitals 
of relationship in a recent deed are generally held inadmissible. Costel/o v. 
Burke, 63 la. 361. There would —_ no reason for a different rule in the 
case of ancient deeds. The fact of ancientness should be effective merely to 
authenticate the instrument, and should not remove the necessity of complying 
with the requirements of the pedigree rule. It is to be observed that in most of 
the cases where the evidence has been received this rule has not been infringed. 
Cf. Fulkerson v. Holmes, 117 U.S. 389. 


EXECUTORS AND ADMINISTRATORS — RIGHTS — EXERCISE OF RIGHT OF 
RETAINER AGAINST JUDGMENT CREDITOR. — The plaintiff, in a suit upon a 
debt, recovered judgment de bonis testatoris < po the defendant, who was the 
executrix under a will. The defendant herself was owed a debt by the testator, 
but did not plead Alene administravit or a right of retainer. Later the plaintiff 
obtained an order for the administration of the testator’s estate, which proved 
to be insolvent. The defendant thus claimed to be entitled to exercise her 
right of retainer against the plaintiff. Ae/d, that she cannot do so. Ju re 
Marvin, 21 T. L. R. 765 (Eng., Ch. D., Aug. to, 1905). 

The common law right of an executor to retain from the assets of the estate 
in priority to other creditors of equal degree an amount owed him by the testa- 
tor, though abolished or modified by statute in about all the states of this coun- 
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try, still obtains in England. Jn re May, 45 Ch. D. 499. Furthermore this 
right is not destroyed by a decree for the administration of the estate. Munn 
v. Barlow, Sim. & St. 588. A judgment, however, recovered by a creditor 

inst an executor who does not plead pleme administravit or a similar plea 
alleging insufficiency of assets, is conclusive upon him that he has assets to 
satisfy such judgment. Ramsden v. Jackson, t Atk. 292. From this it would 
seem to follow that he could not later assert his right of retainer to the prejudice 
of this creditor. See Jw re Hubback, 29 Ch. D. 934, 941. There woul appear 
no reason, however, why he should not retain against other creditors. Cf. 
Wilson v. Coxwell, 23 Ch. D. 764. But since the loss of his right to retain 
against the judgment creditor is due to the executor’s own fault, it would seem 
that he should bear the burden of this loss and retain from the other creditors 
only the amount by which their dividends would have been diminished had he 
pleaded properly. 


JUDGMENTS— FOREIGN JUDGMENTS — ENFORCEMENT OF DORMANT JUDG- 
MENT IN SISTER STATE. —A judgment was obtained against the testator in 
Kansas. In an action thereon brought in Rhode Island against his executor, 
the defendant pleaded that the testator had died more than one year previous, 
and that the action was therefore barred under Gen. Stat. Kan. 1go1, § 4883. 
Held, that in an action on a judgment of a sister state the /ex ford governs rather 
than the ex /oci, and that the plaintiff may accordingly recover. First Na- 
tional Bank v. Hazie, 61 Atl. Rep. 171 (R. I.). 

A state has power to prescribe the remedies which it will allow within its 
jurisdiction. The statute of limitations is held to affect the remedy and not the 
right, and the /ex ford will in general prevail. MElmoyle v. Cohen, 13 Pet. 
(U. S.) 312. But when a judgment is barred in the jurisdiction where obtained, 
the rule is somewhat doubtful, though unquestionably a state may allow an 
action in such acase. Miller v. Brenham, 68 N. Y. 83. Nevertheless, as the 
whole question is one founded on public eek: the better opinion, which is 
supported by the weight of authority, would appear to sustain the view that 
an action on a judgment barred by the laws of the state of its promulgation 
should not be allowed in another state, as it would seem a mere gratuity for a 
sister state to give it greater efficacy than its home tribunal. S?#. Louzs, etc., 
Co. v. Jackson, 128 Mo. 119. A judgment barred by special statute applying 
to personal representatives of a decedent, as in the case at hand, is a dormant 
yoy ety equally with one barred by general statute. Mawhinney v. Doane, 
40 Kan. 676. The result reached by the court we be supported, however, on 
the alternative holding that the plea did not bring the right of action within the 
Kansas limitation. 


JUDGMENTS — FOREIGN JUDGMENTS— RIGHT OF FOREIGN CORPORATION 
To SuE. — The plaintiff, a foreign corporation, recovered judgment in Missouri 
on a contract made in Texas and sought to enforce that judgment in the latter 
state. The defendant alleged that the plaintiff at the time of the contract 
had not applied for or else had forfeited his permit to do business in Texas and 
hence could not sue there upon the judgment, since it was a demand arisin 
out of the contract within the provisions of Rev. Civ. St. 1895, arts. 745, 746. 
Held, that if such facts concerning the permit are proved, the plaintiff cannot 
recover on the judgment. S¢. Louis, etc., Co. v. Beilharz, 88 S. W. Rep. 512 
(Tex., Civ. App.). 

It has been said in a case cited as a precedent for this decision that before en- 
forcing a sister-state judgment under the “full faith and credit” clause of the 
Federal Constitution (Art. 4, § 1) a court may ascertain whether the claim upon 
which it is based is such a one as that court has jurisdiction to enforce. Wds- 
consin v. Pelican Ins. Co.,127 U. S. 265. This rule has already been practically 
confined to penal judgments, which are distinguishable upon the ground that the 
real plaintiff is not a citizen but the foreign state itself, and judgments in favor 


of citizens alone are entitled to extra-territorial recognition. See Huntington v. 
Attrill, 146 U. S. 657. Since a corporation, also, is not a citizen, within U. S. 
Const., Art. 4, § 2,a state may as it sees fit refuse to entertain its suits. Anglo- 
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American Prov. Co. v. Davis Prov. Co., No. 1,191 U. S. 373; see also 17 
Harv. L. Rev. 417. Upon the basis of this right the principal case can be 
supported if the judgment can be said to be a demand arising out of the con- 
tract, upon which the Texas statute forbids a foreign corporation to sue. 


LARCENY — CONSENT — AGENT. — The prisoner was by agreement allowed 
to take from the prosecutor’s pile of ashes as much as he wanted at a certain 
ag per ton, upon the understanding that the amount taken should be weighed 

y the prosecutor’s agent, who was to enter the weight ina record book. The 

weigher in collusion with the prisoner entered in the book a ton and a half less 
than was — out. Held, that the _e is guilty of larceny of the ton 
and ahalf. Rex v. Tideswell, [1905] 2 K. B. 273. 
_ As the court points out, the title had not passed to the prisoner before the 
entry in the book, because the weigher and the prisoner were conspirators against 
the prosecutor, and therefore the weigher lost his power as agent to transfer 
title to the prisoner. Regina v. Hornby, C. & K. 305. This violation of the 
owner's possession was without his consent. True, at the time of his agreement 
with the prisoner he consented to the latter’s taking what he might need, but 
this consent was given only upon condition that the ashes be weighed and the 
correct weight entered in the book. In the nature of things consent to a present 
taking cannot be upon condition, yet consent to a future taking maybe. If the 
condition is unfulfilled, the taking is without consent and is therefore larceny. 
Carrier’s Case, Y. B. 13 Edw. IV. 9, pl. 5. As larceny must be of specific 
property, it would seem that the conviction for the ton and a half can best be 
supported ! proof of the larceny of the total amount taken. See Stade v. 
Martin, 82 N. C. 672. 


MUNICIPAL CORPORATIONS — CONTRACTS — PATENTED ARTICLES. — The 
defendant advertised for bids for making street improvements, specifying that 
a patented pavement would be required and stating that the patentees had 
agreed with the city to sell to any bidder, at a certain price, the necessary ma‘e- 
rials therefor. A bill was filed to enjoin the letting of the contract on the grou id 
that such a specification was in contravention of the statute requiring contracts 
for street improvements to be let to the best and lowest bidder. He/d, that the 
defendant has no power to make such a specification. Monaghan v. City of In- 
dianapolis, 75 N. E. Rep. 33 (Ind., Ct. App.). 

The objection to the proposed contract was that it required the use of an 
article subject to a monopoly, while the statute called for competitive bidding. 
Had the specifications simply required the use of materials already in the pos- 
session of the city, obtained in the open market, no objection would have arisen. 
The decision is a perfectly logical result of a literal interpretation of the statute, 
but it is opposed to the prevailing and preferable rule that the city may make 
contracts like the one here contemplated. Hobart v. The City of Detroit, 17 
Mich. 246; contra, Dean v. Chariton, 23 Wis. 590. The basis of the pre- 
vailing doctrine is that it was not the intention of the legislature, which gave 
the city power to make improvements, to prevent it from using patented arti- 
cles when they should be desirable and beneficial. The rule laid down in the 
case under consideration has not — satisfactory where longest inuse. See 
gy P. & L. Laws, 1869, c. 316, § 2; Kélvington v. The City of Superior, 83 

is. 222. : 


MUNICIPAL CORPORATIONS — LIABILITY FOR TORTS — RECOVERY BY 
MUNICIPALITY AGAINST NEGLIGENT CONTRACTOR. — The defendant com- 
pany gave its bond to perform the provisions of an ordinance requiring it to 
save and keep the city fully indemnified from all damages that might occur 
from any of the company’s acts. The city sued the defendant in tort for the 
amount of a judgment rendered against the city for a defect in a street, caused _ 
by the defendant’s negligence. He/d, that the city may not recover in tort, 
but must seek its remedy on the bond, which defines and limits its rights. Czty 
of Pawtucket v. Pawtucket Electric Co., 61 Atl. Rep. 48 (R. I.). 

In a case like this the defendant would, in the absence of a bond, be answer- 
able to the municipality in tort. City of Rochester v. Montgomery, 72 N. Y. 


i 
| 
{ 
| 
| 
| 
q 


RECENT CASES. 139 


65. Whether or not the bond should bar the plaintiff from such form of 
action must depend upon the intention of the a as expressed therein. The 
presumption is that the bond is simply a collateral remedy, giving the munici- 
pality a greater security up to a certain amount, yet not waiving its right to 
recover in excess of that amount. Under such circumstances it seems that the 
agreement should not be construed as exclusive of thc common law rights of 
the plaintiff unless such construction is necessitated by its clear import or b 
necessary conclusion from its terms. Such an interpretation would be in acco’ 
ance with the analogy of statutes, which are construed strictly when they tend 
to alter the common law. Cf. Shaw v. Railroad Co., to1 U.S. 557. 


NEGLIGENCE — DEFENSES — EFFECT OF A CRIMINAL STATUTE ON THE 
DEFENSE OF ASSUMED Risk. — The plaintiff, a servant, lg ge action against 
his master, for injuries caused by the unguarded condition of the latter’s ma- 
chinery. The defendant pleaded that his servant had full knowledge and 
assumed the risk. The plaintiff demurred tothe plea. AHe/d, that the demurrer 
must be sustained, on the ground that the defendant had failed to comply with 
a criminal statute making it a misdemeanor not to guard machinery of this 
character. One justice dissented. Hadi v. West and Slade Mill Co., 81 Pac. 
Rep. 915 (Wash.). 

By the common law, in occupations attended with unusual danger the master 
is bound to use all reasonably obtainable appliances for the prevention of acci- 
dents. Mather v. Rillston, 15 Sup. Ct. Rep. 464. But a servant who knows 
of the defective condition of the premises and continues to work thereon, is 
barred by contributory —— from recovery for injuries caused by such 
defect. Lewis v. New York, etc., R. R. Co., 153 Mass. 73. In general a 
statute will not be construed to alter the common law unless it appears that such 
was the intention. Langlois v. Dunn Worsted Mills, 25 R. 1.645. The legis- 
lature, in a number of similar statutes, has deemed it necessary expressly to cut 
off the defense of assumed risk, as pointed out by the dissenting opinion. The 
statute in the case at hand is criminal in form, and has no such provision. 
Wash., Laws 1903, c. 37. In the absence of express provision, or of clearly 
expressed intent, the better opinion seems against giving to such statutes an 
interpretation which destroys the defense of assumed risk. Knisley v. Pratt, 
148 N. Y. 372; O’Maley v. South Boston Gas Light Co., 158 Mass. 135. 


PARTNERSHIP — RIGHTS AND REMEDIES OF CREDITORS — ASSUMPTION OF 
DEBTS BY CONTINUING PARTNER. — He/d, that a creditor of a partnership, 
having notice of its dissolution and of the continuance of the business by one 
partner who assumes the firm debts, must sue the continuing partner alone and 
exhaust the partnership assets in his hands before he is entitled to a judgment 
against the partners jointly. Morrisey v. Berman, 94 N. Y. Supp. 596. 

The result here reached seems clearly wrong on the following grounds: the 
proposition that a creditor of a solvent partnership must have recourse to the - 
firm property before he can reach the individual property of the partners is 
without foundation, the separate estates of the partners being liable in the first 
instance. LINDLEY, PARTNERSHIP, 7th ed., 229; Stevens v. Perry, 113 Mass. 
380. Though by the arrangement between the partners the retiring partner be- 
comes surety for the other, a surety may be sued upon default of his principal 
before any action is taken against the principal. Penny v. Crane Brothers 
Mfg. Co., 80 Ill. 244. Furthermore, there being no novation, the creditor’s 
right to sue both original debtors cannot be altered by an agreement between 
the debtors alone. 


Powers — EFFECT OF APPOINTMENT TO REMAINDERMAN. — By a will pro- 
bated in 1869, a testator left an estate in trust for his daughter for life, remain- 
der to her heirs, subject however to a power given to the daughter to appoint 
the remainder in fee among her heirs and collateral relatives. This daughter 
died in 1904, leaving a will in which she exercised her power in favor of her 
daughter who was her only heir and was alive at the time of the testator’s death. 
Held, that the granddaughter takes under the will of 1869, and not under the 
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wer of appointment, and that a transfer tax established in 1897 can not be 
imposed upon the ag a In the Matter of Lansing, 182 N. Y. 238. 

The position taken by the court, that the appointee can elect either to take 
under the appointment or to retain the estate which by the law of New York 
vested in her on the death of her grandfather, seems untenable. The legal 
condition imposed by the will of the grandfather, which should divest the heir 
of her estate, has happened. To hold that she can determine whether or not it 
shall have any effect, is virtually to deny that it is a legal condition. A possi- 
ble explanation of the decision is that, since the appointment operates to give 
the appointee substantially the same estate which she would have had in default 
of any exercise-of the power, it is void. However, this theory has been prop- 
erly repudiated. Sweetapple v. Horlock, 11 Ch. Div. 745. The appointment 
has all the necessary formal elements; and, that it does not change the guan- 
tum of the appointee’s estate, seems no sufficient reason for holding it invalid. 
For a discussion of another aspect of the case, see NOTES, p. 122. 


RAILROADS — RAILROAD CROSSINGS — DUTY TO WHISTLE ON APPROACH- 
ING CROSSING. — The trial court charged that it was negligence, as a matter 
of law, for the defendant’s engineer to fail to give warning of the train’s ap- 
proach to a bridge under which rana highway. The defendant excepted. He/d, 
that the instruction is erroneous, since the question of the defendant’s negli- 
gence ‘ for the jury. Louisville & N. R. Co. v. Sawyer, 86 S. W. Rep. 386 

Tenn.). 
: In almost all jurisdictions in this country, there are statutes requiring that 
some warning of a train’s approach to a grade-crossing be given. And even 
where no such statute exists there is authority that failure to give warning is 
negligence fer se. See Favor v. Boston, etc., Corporation, 114 Mass. 350; 
contra, Ellis v. Great Western Ry. Co.,L. R. 9 C. P. 551. In the present 
case, though recognizing that there may be such a duty in regard to crossings 
at grade, the court nevertheless refuses to extend it to non-grade crossings. 
Cf. Pennsylvania R. R. Co. v. Barnett, §9 Pa. St. 259. This decision seems 
correct. The danger incident to the failure to give warning of an approaching 
train is so much greater in the case of agrade than in that of a non-grade cross- 
ing that there is little justification for applying the strict rule in the latter case. 
Furthermore, this distinction between the two kinds of crossings has been rec- 
ognized in those decisions which hold that a statute i pan a warning to be 

ven by trains before reaching crossings does not apply to non-grade cross- 
ings. Of. Jenson v. Chicago, etc., R. R. Co., 86 Wis. 589. 


RESTRAINT OF TRADE—SHERMAN ANTI-TRUST LAW— AGREEMENTS 
CONCERNING COPYRIGHTS AND PATENTS. — Publishers formed an associa- 
tion the members of which agreed to sell copyrighted books only to those 
jobbers and booksellers who would maintain the net prices fixed by the indi- 
vidual members of the combination. Semd/e, that the combination is illegal as 
violating the Sherman Anti-trust Law. Bodbs-Merrill Co. v. Straus, 139 Fed. 
Rep. 155 (Circ. Ct., S. D. N. Y.). See NOTES, p. 125. 


RESTRICTIONS AS TO THE USE OF PROPERTY — ENFORCEMENT OF RE- 
STRICTIONS: WHO May ENForRCE. — The legislature of Massachusetts in 
1861 granted to the Massachusetts Institute of Technology a block of land in 
the city of Boston with the restriction that it should not “ cover with its build- 
ings more than one-third of the area granted.” The surrounding lots fronting 
on this square were subsequently sold by the state for prices considerably in- 
fluenced by the fact that the lots faced this partially open square. No mention 
of the restriction was made in the deeds to the purchasers. In 1903 the legis- 
lature authorized the Institute of Technology to build over their entire block. 
A bill for an injunction was filed by a sub-purchaser of one of the lots a4 
the state to enforce the original stipulation. Ae/d, that the injunction be issued. 
Wilson v. Massachusetts Institute of Technology, 75 N. E. Rep. 128 (Mass.). 

The real point at issue in this case was as to whether this restriction was 
imposed for the benefit of the neighboring land or for the advantage of the 
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state. The fact that the state itself was the “— grantor would be an ele- 
ment tending to support the latter view. The decision, therefore, exemplifies 
in an emphatic manner the inclination of courts to regard such restrictions as 
made for the benefit of the neighboring land. Fora further discussion of the 
principles involved, see 18 Harv. L. REv. 535. | 


TRADE-MARKS AND TRADE-NAMES— THE RIGHT TO TRADE IN ONE’S 
Own NAME— TRADING ON ANOTHER’S REPUTATION. — The parties dis- 
solved their partnership in “ The Simon Auction Co.” The old business was 
continued under a new name by the plaintiff, who tried to enjoin the defendant, 
though the latter was now engaged in a different kind of business, from using 
the old name. He/d, that the plaintiff is not entitled to the injunction, since 
the defendant is not using the name so as to mislead the public or defraud the 
plaintiff of any trade to which he is entitled. Blanchard Co. v. Simon, 51 
S. E. Rep. 222 (Va.). 

For a discussion of the principles involved, see 18 HARv. L. REv. 56. 


TRUSTS — CONSTRUCTIVE TRUSTS— FORGED TRANSFER OF STOCKS. — 
The defendant company was induced to transfer the plaintiff’s registered bonds 
to bearer through a resolution of the latter’s board of directors and a power of 
attorney, both forged by its delinquent treasurer. The power of attorney was 
witnessed by the other defendant, a member of the New York Stock Exchange, 
as required by the rules of that body, making such endorsement “a guarantee 
of the correctness of the signature of the party in whose name the stock stands,” 
and was forwarded by him with the certificates to the defendant company. 
The plaintiff now brings suit for the bonds, and the defendant company see 
indemnity against the broker. He/d, that the plaintiff can recover, and the 
defendant company is entitled to indemnity. Clarkson Home v. Missouri, etc., 
ky. Co., 182 N. Y. 47. 

The defendant innocently presented a forged transfer-deed of stock and re- 
ceived from the plaintiff company new certificates which were in turn transferred 
to a bona fide purchaser. When the forgery was later discovered, the plaintiff 
was forced to issue equivalent stock to the true owner and now seeks indemnity 
from the defendant. Neither party was negligent. He/d, that the defendant 
Sheffield v. Barclay, 93 L. T. 83 (Eng., H. of L., 

uly, 1905). 

the House of Lords now reverses the judgment of the Court of Appeals and 
reinstates that of Lord Alverstone which was noticed in 16 Harv. L. Rev. 
228. For a full discussion of the subject see two articles in 17 zd. 373 and 
543. The New York decision, which is a case of first impression in that juris- 
bag might well have been rested on the broader grounds enunciated in the 

tter article. 


TRUSTS — CREATION AND VALIDITY— WHETHER BEQUEST ON SECRET 
UNDERSTANDING CREATES A TRUST. —A testator bequeathed to J. D. two 
legacies ; one “ to be expended by him, as I have instructed him during my life- 
time”; the other, “for his personal use.” /e/d, that the first bequest is in- 
valid, as an unsuccessful re to create a trust. Jn re Keenan, 94 N. Y. 
Supp. 1099. See NOTEs, p. 123. 
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BOOKS AND PERIODICALS. 
1. LEADING LEGAL ARTICLES. 


FEDERAL SUPERVISION OF INSURANCE. — A new subject for the application 
of the power of Congress to regulate interstate commerce is suggested by the 
recommendation of a federal statute regulating insurance, which was made by 
a special committee at the last meeting of the American Bar Association. e- 
a of the Committee on Insurance Law.' Four of the committee’s five mem- 

rs joined in the majority opinion, while the fifth presented a minority report. 
Neither report was acted upon by the association, but a resolution declaring 
the opinion that federal control of insurance would be ‘unconstitutional was re- 
ferred to the Committee on Insurance Law for the present year. 

The members of the committee, while unanimous in the opinion that Con- 
gressional regulation is desirable and practicable, disagree upon the question of 
its constitutionality. The majority report maintains that the past decisions of 
the United States Supreme Court do not exclude the business of insurance 
from the definition of “commerce,” and intimates that Congress itself has the 
exclusive power to determine what articles are the subjects of interstate com- 
merce within the meaning of the constitutional provision. The minority opinion 
denies both these propositions, and insists that federal supervision is impossible 
without a constitutional amendment. 

The statement that Congress has authority to define the limits of its power to 
regulate interstate commerce, which is at least startling, suggests an examina- 
tion of the authorities upon which it purports to be based. The majority rely 
upon isolated sentences quoted from decisions which denied to a state the 
power to exclude from its boundaries intoxicating liquors in the original pack- 
ages. The language of these cases is clearly shown by the context to mean 
that Congress, as against the asserted police power of a state, has authority to 
determine whether commodities which are admittedly in fact subjects of com- 
merce within the meaning of the constitutional clause, shall be lawful articles 
of commerce. Further support for the committee’s position is sought in the 
famous case of McCulloch v. —s (4 Wheat. (wu. S.] 316). This deci- 
sion, however, was simply to the effect that Congress has the implied power to 
charter a national bank as an appropriate means to the execution of its ad- 
mitted fiscal powers; and the opinion contains no intimation that Congress has 
authority to define the limits of the great substantive and independent powers, 
to which the power of choosing appropriate means of execution was held to be 
annexed as an incident. The authorities cited do not deny that the meaning of 
the term “commerce ” in the constitutional phrase is a question of the interpre- 
tation of a written instrument which is to be made by judicial decision, and not 
by legislative fat. 

The majority’s contention, that past decisions furnish no obstacle to federal 
regulation of insurance, is true only to the extent that the Supreme Court has 
never passed upon the validity of an act of Congress regulating insurance. It 
has, however, frequently held constitutional state statutes which totally exclude 
foreign insurance companies from doing business within state territory except 
upon condition that they obtain a license from the state or pay a tax upon the 
amount of premiums secured in the state. Paul v. Virginia, 8 Wall. (U.S.) 
168, 183; Liverpool Ins. Co.v. Massachusetts, 10 Wall. fu . S.) 566, 573. The 
contention that these decisions have not excluded insurance from the definition 
of “commerce” cannot be supported except upon the assumption that the 
statutes affected only matters local and limited in their nature, which state 
legislatures may regulate in the absence of legislation by Congress. But the 


1 Published in pamphlet form by the American Bar Association, Baltimore. 
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opinions, so far from being rested upon this narrow ground, have specifically 
stated that insurance is not “commerce” within the meaning of the constitu- 
tional provision. Furthermore, if insurance were “commerce,” state statutes 
exacting a tax or license from foreign insurance companies as conditions pre- 
cedent to their doing business within the state, could not be sustained con- 
sistently with the line of decisions which hold invalid identical statutes 
concerning express companies and railroads. Cf. Crutcher v. Kentucky, 141 
U. S. 47; Hooper v. California, 155 U. S. 648, 653; Nutting v. Massachu- 
setts, 183 U.S. $53, 556. In each class of cases the state is not legislating 
concerning merely local subjects, but is interfering directly with the freedom 
of interstate business ; in each the interference is sought to be justified by the 
right to exercise police powers. The only valid distinction between the two 
classes of statutes is that one does, and the other does not, attempt to regulate 
“commerce.” The recent decision concerning lottery tickets, which is cited 
in the majority report holds, not that lottery companies are engaged in “com- 
merce,” but that the carrying of lottery tickets by an express company is 
commerce. Lottery Case, 188 U.S. 321,354. This opinion, from which four 
justices dissented, can hardly be said to have weakened the authority of the 
earlier cases recognizing the power of a state to regulate insurance. A rever- 
sal of these decisions could be justified only upon the ground that a radical 
change in the nature of the business of insurance has occurred since they were 
rendered; and on principle it seems difficult to distinguish the present business 
of insurance from that of the negotiation of any contract by mail between par- 
ties residing in different states. 


DISHONOR OF A CERTIFIED CHECK. — It is common belief that a bank is 
under an absolute obligation to pay a check certified at the instance of the 
payee as long as the check remains in his possession, and that the payee, ques- 
tions of forgery aside, has an irrevocable right to —_ payment, irrespective 
of the circumstances under which he procured the check. Monse, BANKS AND 
BANKING, 4th ed., § 414. While ve this as a general principle, a late 
article by an anonymous writer suggests that the bank, under certain circum- 
stances, is justified in refusing to honor the check. Stopping Payment of a 
Certified Check, 22 Bank. L. J. 411 (June, 1905). It is, of course, assumed that 
the check has not reached the hands of a dona fide purchaser for value. The 
author points out that a certified check is analogous to a promissory note of the 
bank, and that a bank does right in refusing to pay its bank note held bya 
thief. Olmstead v. Bank, 32 Conn. 278. Therefore, under like conditions, it 
should also be protected in its refusal to pay a certified check; and it is con- 
tended that the same power should exist when the bank has notice that the 
check was obtained by the payee through fraud on the maker, or as payment 
for an illegal transaction, such as gambling, in which both maker and payee 
were concerned. 

Though the writer does not support his view by any theoretical discussion, 
his result appears. to be substantially correct. On certification the practice is 
for the bank to debit immediately the amount of the check to the maker’s 
account, and credit its “ certified check account,” which is in turn debited with 
the check on payment. The drawer being thus effectually deprived of all con- 
trol over that amount of his earlier credit, a novation arises, by which the bank 
promises the drawer to pay the payee, in consideration of the drawer’s givin 
up all claim on it. As the act of certification is merely a short cut for actu: 
payment by the bank of the amount of the check, and its redeposit by the 
payee, the payee, as consideration for the bank’s promise, accepts the extinc- 
tion of the check and allows the money to remain on deposit. Finally, the 
novation is completed by the payee’s promise to accept the bank as debtor in 
the drawer’s place, for which the latter promises to release his claim against 
‘the bank. A certified check is, then, like a bank note — the maker is released, 
and the bank is bound directly to the payee. 
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When fraud becomes an element of the situation, however, the ordinary rule, 
founded on equitable principles, permitting the defrauded party to trace and 
recover his property, must apply. 2 PARSONS, CONTRACTS, 9th ed., 949. 
Thus in the case of a certifie check in the hands of a fraudulent payee, the 
maker has a right to recover it, and the payee holds it in constructive trust for 
him. See 19 HARY. L. REv. 55. If the bank has knowledge of the facts, 
it would seem proper not only that it should have the right not to honor the 
check, but that it should be liable to the maker, if it does honor it. That the 
payee has turned penitent when he asks the bank to pay the check, and is 
about to reimburse the maker, is highly improbable, and payment by the bank, 
with knowledge of these circumstances, is an equitable tort against the maker, 
an injury to his beneficial interest in the check, the ves, such as to make the 
bank liable to him, as cestuz, for its connivance at the breach of the constructive 
trust. Cf. 19 Harv. L. Rev. 68. Where the payee has been guilty of theft, 
the same constructive trust relationship would arise ; but it is difficult to find 
the basis on which the drawer could urge any equitable claim where he and the 
payee are confederates in illegality. In such a case the maker, since he is 
in pari delicto with the payee, is in no position to claim any equity in his own 
favor. See McCord v. Bank, 96 Cal. 197. 


DEPENDENT SERVICES OF COMMON CARRIER. — In the general develop- 
ment of the law of public-service companies, certain phases of the subject have 
received inadequate treatment by courts and text-writers. One of these relates 
to the dependent services of common carriers. A recent article by Professor 
Wyman furnishes an admirable discussion of the question, not only collating 
the leading cases on the points involved, but working out a consistent theory 
by which to test the conflicting decisions. Zhe Public Duty of the Common 
ira in Relation to Dependent Services, by Bruce Wyman, 17 Green Bag 
570 (Oct., 1905). The subject involves the relations of railroads to express 
companies, palace and refrigerator car companies, hackmen at railway stations, 


transfer companies, etc. The authorities seem to be about — divided, 


and as the question has been passed upon as yet in less than half of the States 
of the country, the subject is a fruitful one for discussion. 

The case of the express companies may be taken as typical. Is the carrier 
bound to furnish express facilities to all express companies which apply, or ma 
it make an exclusive agreement with one company for the carriage of 
express matter over its line? ‘The carrier’s responsibility is founded on its 
public duty. It seems that it owes no direct duty to the express companies, 
for it might, w/tra vires aside, carry on an express business itself and shut out 
all express companies from its line. Moreover, it has never held itself out as 
a carrier for all express companies. Historically the relation has always been 
based on contracts with individual companies. Its duty is to the shippin 
public to carry all express matter from one end of its rails to the other. I 
none of the law of public service applies between the carrier and the express 
company, however, it follows, argues Professor Wyman, that the latter may 
be charged extortionate prices by the carrier, which in turn will react upon the 
public. The express company is itself a common carrier, and therefore bound 
to carry at a reasonable rate; but this duty is relative, and if it must pay an 
increased price, it may charge it against the public as a necessary operating 
expense. To protect the public from such a result the author submits that we 
must apply the law of public service — throughout. To insure the 
public the satisfactory service at a reasonable rate, to which it is undoubtedly 
entitled, we must hold that the carrier performs its whole duty only by serving 
all express companies with adequate facilities, without discrimination and for a 
fair compensation. 

It may be argued, however, that since the railroads’ only duty is to the 
public, so long as the public are served to their reasonable satisfaction, it is a 
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matter of no importance as to the particular agency through which this is 
accomplished. Sargent v. Boston, etc., R. R., 115 Aes 4 This doctrine 
has received the approval of the United States Supreme Court. Zhe Express 
Cases, 117 U.S. 1. On strict legal theory it seems difficult to escape the result 
reached. Moreover, it does not seem that it allows the exploitation of the 
public. For if the railroad is under a duty to carry at a reasonable rate, it 
cannot escape this obligation by delegating the performance of it. Whether it 
chooses to act through one express company or several, the public may still 
enforce its right to a reasonable rate from the road. The case does not seem 
to saps any insuperable practical difficulty, as the public may work out its 
rights as to the transportation of express matter along lines similar to those 
followed as to the carriage of freight. Professor Wyman’s remedy is open to 
objection from a practical standpoint, in that it would tend to increase through 
the wastes of competition the reasonable rate which the public must pay. 


—_, LABOR LEGISLATION AND THE Courts. Henry A. Prince. 41 Can. L. J. 


CHRISTIAN SCIENTISTS AND THE Law. Walter Mills. Demanding that they be 

— as physicians in so far as to place them under the Medical Acts. 4 Can. 
ev. 4 

Coupanativn . STUDY OF THE CONSTITUTIONS OF THE UNITED STATES OF 
MEXICO AND THE UNITED STATES OF AMERICA, A. William H. Burges. 
Stating and contrasting seriatim the provisions of the Constitutions of the two 
countries. 39 Am. L. Rev. 711. 

DISTINCTION BETWEEN REAL AND PERSONAL PROPERTY, THE. 7: M@. Advocat- 
ing the abolition of the distinction between realty and personalty save in so far as 
inherent in the nature of things. 9 L. Notes (N. Y.) 125. 

EXCLUSION AND DEPORTATION OF ALIENS. Parliamentum. Considering whether 
an act to return an alien “to the country whence he came” is extra-territorial in 
effect. 25 Can. L. T. 487. 

EXCLUSIVENESS OF THE POWER OF CONGRESS OVER INTERSTATE AND FOREIGN 
Commerce. I, II. James S. Rogers. 53 Am. L. Reg. 529, 593. 

Exit OF THE DocrTRINE oF Situs. /ohkn R. Rood. A favorable comment upon the 
recent decision of Harris v. Balk, 25 Sup. Ct. Rep. 625, holding that where a 
debtor is garnisheed while an within a foreign state and compelled to pay 
the debt, such payment furnishes a defense to a subsequent action by his creditor 
in the state where the debt was created. 61 Cent. L. J. - 

FEDERAL SUPERVISION OF INSURANCE. Amon. 9 L. Notes (N. Y.) 123. 

JURISDICTION RATIONE ORIGINIS. George Duncan. Arguing that a Scottish domi- 
cile and personal citation will give jurisdiction against a defendant living outside 
of Scotland, in a petitory action. 17 Jurid. Rev. 2 54. 

LEGITIMATE FUNCTIONS OF JUDGE-MADE Law. Hannis Taylor. An historical 
sketch of the importance of case law in supplementing constitutions and codes and 
in adapting them to changed conditions of society. 17 Green Bag 557. . 

PROCESS TO STOP THE RUNNING OF THE STATUTE OF LIMITATIONS, OF. Anon. 
49 Sol. J. 721, 733, 741, 748, 757- 

PusLic DuTY OF THE COMMON CARRIER IN RELATION TO DEPENDENT SERVICES. 
Bruce Wyman. 17 Green Bag 570. See supra. 

STOPPING PAYMENT OF A CERTIFIED CHECK. Amon. 22 Bank. L. J. 411. See 


supra. 
TREATIES AND EXECUTIVE AGREEMENTS. John Bassett Moore. Pointing out dis- 
tinctions to be observed when the question arises, whether ratification by the Senate 
is necessary. 20 Pol. Sci. Quar. 385. 
WHERE THERE IS A BREACH OF CONTRACT WHICH MAY BE REGARDED AS TOTAL, 
IS THE INJURED PARTY PREVENTED FROM RECOVERING FUTURE DAMAGES, 
BY BRINGING AN ACTION ONLY FOR PAST DAMAGES, WHERE THE TIME FOR 
FULL PERFORMANCE HAS NOT ARRIVED? Anon. Criticising a New York case 
hens held that injured party could not recover future damages. 61 Cent. L. 
I. 
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Il. BOOK REVIEWS. 


CONSTITUTIONAL LAW OF ENGLAND. By Edward Wavell Ridges. London: 
Stevens & Sons, Limited. 1905. pp- xxxii, 458. 8vo. 

This is a book of the hour, inspired by the two Fags issues that engross the 
attention of the thinking classes in England at the present moment, imperial 
federation, political and commercial. The author evidently has these matters 
very much at heart and has written with the aim of furnishing all those who 
have the same interest a practical handbook enabling them to post themselves 
rapidly on any of the numerous details of the constitutional mechanism that 
holds together the complex political entity known as the British Empire. In 
other words, it would be useless to turn to it for a careful exposition of the evo- 
lution of the constitution as it exists to-day, or again for a broad and philosophic 
treatment of constitutional questions such as we might expect from Mr. James 
Bryce. Mr. Ridges’ aim is closely circumscribed by existing conditions; his 
method is too handbooky, if the term may be used, to permit digressive and 
comparative disquisitions. 

Within the limits he has chosen Mr. Ridges does his work well. He divides 
and subdivides his subject clearly, and details are easy to find. He has six 
principal parts: 1, The Nature and Sources of English Constitutional Law; 
2, The Legislature and the Public Revenue ; 3, The Executive ; 4, The Judi- 
ciary; 5, The Church; the Navy and the Army; 6, Countries subject to the 
laws of England. Within these parts are chapters and sections that range in 
matter from Wei-Hai-Wei to the Isle of Man, from the Indian Civil Service to 
the Court of Pied Poudre, and from the origin of the title of Duke to the inci- 
dence of the death duties. 

Mr. Ridges attains a good standard of accuracy ; among his infrequent slips 
the following may be noted. In Miller’s case (p. 70) Wilkes was not, as stated, 
committed to the Tower. He refused to appear before the House of Commons 
except as member for Middlesex, and the House shirked the fight and let him 
go. George III. presided over a Cabinet Council on at least one occasion, 
and it is incorrect to say (p. 143) that “since the reign of George I the Crown 
has ceased to attend meetings of the Cabinet.” At p. 15 there is a bad error 
in the number of States composing the American Union. Mr. Ridges defines 
constitutional law as embracing laws proper and conventions. These conven- 
tions he groups under eleven heads, the last two of which appear open to 
some exception. These two constitutional conventions are thus stated : 

“(10) The foreign policy of the country ought to be conducted according to 
the wishes of the two Houses of Parliament, and in case of difference between 
the Houses, in accordance with the wishes of the House of Commons. 

“(11) Declaration of war or peace against the will of the House of Com- 
mons is unconstitutional. In cases of sudden emergency (e. g- insurrection or 
invasion), if the Ministry require additional authority, they should convene 
Parliament.” 

Now if aconvention means an actual tacit understanding, then surely Mr. 
Ridges goes too far in trying to make the ultimate power of the electorate any- 
thing more than a potential factor in this case. The attitude of the House of 
Commons towards the conduct of — affairs has long been one into which an 
element of self-effacement has entered. The Crown has continued to exercise 
a large amount of discretion, whether acting on its own initiative or on the advice 
of ministers. Not only is it the case that treaties implying war or concluding 
peace are constitutionally valid without reference to Parliament, but the House 
of Commons has rarely, if ever, shown any disposition to assert any greater 
right in such a case than that which it holds in every case of passing a hostile 
vote against the responsible Ministry. It might even be said that under the 
last two British sovereigns, Victoria and Edward, the House of Commons has 
viewed with complacency the personal intervention of the sovereign on more 
than one occasion. In another important question, that of imperial federation, 
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Mr. Ridges a to miss some important points. His statement that “the 
federation of all the Australasian colonies . . . under the Commonwealth of 
Australia Constitution Act, 1900, marks another stage ia the advance of the 
Empire towards cohesion and unity,” is one that will not find universal accept- 
_ ance; to many it appears that the assimilation of the Australasian constitution 
to that of this country makes eventually for a complete regrouping of the 
Anglo-Saxon communities. Then again in discussing the various schemes of 
federation before the British public at present, he hardly does justice to the 
least ambitious of them, that of which Sir Frederick Pollock is the energetic 
sponsor. Mr. Ridges’ point is that a committee of the Privy Council specially 
constituted to advise on colonial affairs would have no weight for lack of legis- 
lative or executive functions ; but the answer to this is that this body might, as 
it became more and more useful, gradually work its way into a position of con- 
stitutional importance very much as the Cabinet has, which, indeed, is the 
main hope of those who advocate this measure. 

The criticisms made are of details and do not affect the value of the book 
which, as a handbook for students or for those interested in the question of 
federation, should certainly prove a convenient guide. R. M. J. 


A SELECTION OF CASES ILLUSTRATIVE OF THE ENGLISH LAw oF ToRTs. 
By Courtney Stanhope Kenny. Cambridge: University Press. 1904. 
pp. xiv, 632. 8vo. 

This attractive collection of cases published by the Cambridge Press inevita- 
bly suggests comparison with a similar volume lately issued at Oxford under 
the editorship of Messrs. Radcliffe and Miles. (See 18 Harv. L. REv. 159.) 
Both books are avowed] designed to accompany Sir Frederick Pollock’s trea- 
tise on Torts; but Dr. Roms s book follows Sir Frederick’s classification more 
closely and is, on the whole, more satisfactory than the Oxford compilation. A 
logical development of the subject is evident, both in the subdivisions and in 
the cases under the various heads. Yet, perhaps, this collection errs in am- 
bitiously including too much within its scope. Thus the cases on Principal 
and Agent might have been spared from a selection of illustrative cases on 
Torts. And while one hesitates to differ with an experienced teacher such as 
Dr. Kenny, one might well think it better to follow an inductive treatment 
throughout in a case-book, by commencing with specific torts, rather than to 
prea’ = Frederick Pollock’s method of presenting first the general principles 
of liability. 

This cithecdion offers a greater diversity and quantity of cases than the earlier 
volume, many of the opinions being considerab abridged. The compiler has 
wisely not confined himself to English cases. Thus, he summarizes and gives 
extracts from Vegelahn v. Guntner (167 Mass. 92), though this treatment is 
hardly adequate for a full appreciation of the case and the opinion of Mr. Jus- 
tice Holmes. An interesting note on Fair Comment (p. 318) cites the recent 
Cherry Sisters’ case in lowa (114 Ia. 298). Portions of the opinion in the fa- 


mous Roberson Case (171 N. Y. 538), denying the right of privacy, are printed, — 


and in a note (p. 367) referring to the article of Messrs. Warren and Brandeis 
on “ The Right to Privacy” in 4 Harv. L. REV. 193, the editor comments on 
the failure of the “effort of the Harvard Law Review to provide a remedy.” 
Probably by this time English readers know that the narrow view of the New 
York court has been changed by statute and that, still more recently, the New 
York doctrine has been repudiated on common law grounds b the Georgia 
court. See 18 Harv. L. Rev. 625. In this connection, Dr. Kenny prints a 
most interesting extract from an Indian decision, showing that in view of local 
domestic conditions, the right of privacy is recognized in India to a very wide 
extent. The numerous footnotes throughout the volume, though unpretentious, 
are suggestive. But in one of these notes the editor seems to lend unwarranted 
countenance to the theory of degrees of negligence. See 2 AMES & SMITH 
Cas. Torts, 2d ed., 143 ef seg. 
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The bracketed headnotes are a regrettable feature of the work. This perni- 
cious plan indulgently gives the answer to the problems, the independent solu- 
tion of which is one of the most valuable advantages of the study of cases. 
Further, it results in large, dangerous generalizations of the law, some of which 
in the present volume are positively misleading. Thus, the headnote to the 
Mogul Steamship Case (p. 195) asserts that “the right of competition exists 
even when you conduct the competition by means so unusual as to render it 
‘unfair.’ Again (p. 631), ‘* Your breach of your contract with one person may 
constitute a tort against another.” Throughout the book, headnotes are tainted 
with the ensnaring word “malice,” though in several cases the editor repairs 
the mischief by calling attention to the misleading use of the term (pp. 187, 
308). Further examples could be needlessly adduced. The danger of these 
notes is the greater because of their attractiveness and their convenient form as 
a summary of the law. Despite these defects, however, the collection is signifi- 
cant, not merely as another indication of the progressive tendency in English 
legal education, but also as an effective rejoinder to the unmerited reproach 
that case-books are dull and uninteresting. 


INTERNATIONAL CIVIL AND COMMERCIAL LAw, as Founded upon Theory, 
Legislation, and Practice. By F. Meili. Translated and supplemented 
with additions of American and English law, by Arthur F. Kuhn. New 
York: The Macmillan Company. 1905. pp. xxvii, 559. 8vo. 

Growing appreciation of the practical importance of a knowledge of Conflict 
of Laws is one of the significant features in the development of modern legal 
instruction, Within the last decade the leading law schools of this country 
have undertaken to teach the subject to their students, and gradually it is being 
added to the curriculum of other schools. But in spite of this renewed interest 
in the topic on which Mr. Justice Story wrote one of his best known and most 
valuable works, very little has been done by legal writers in this country to 
give to the profession a useful, up-to-date treatise. Much more attention has 

een given to the subject by Continental jurists; and it is with the work of one 
of them that this notice has to deal. 

The opportunity for fine reasoning which is offered by Conflict of Laws 
particularly seeks to jurists trained in the civil law. To them, however, law 
is a philosophy, not a science. Each jurist works out a theory which is 
logically sound, and which to his mind would solve the conflicts of law. But 
he disregards entirely, and without compunction, decisions of courts. In the 
treatise of a continental jurist one finds, not the law as the court makes it, but 
the law as the writer thinks it should be. Professor Meili’s work is no excep- 
tion to this rule. For that reason its utility to the American lawyers who 
desire to know foreign law is limited. 

On the other hand, the book is of some academic value. The author has 
consulted, and refers to, treatises by the best known and most distinguished 
jurists of the several nations of Europe, and he also refers to the codes and law 
of most countries in which questions in this branch of jurisprudence have been 
considered. The chief limitation here, and a serious one, is that the codes and 
law of these several countries are not considered on each and every subject 
discussed, but the laws of some countries are referred to under one head, and 
the laws of totally different countries under the next head. In other words, the 
treatment is not complete. It would have been better to have limited the field 
of countries to be considered, and to have stated the laws of the countries 
selected on every point. 

The work of translation has been well done. The book as it appears is 
readable and can be readily understood. Some sentences show, by their con- 
struction, their German origin; but they are not so numerous as might have 
been expected. The translator has added some English and American cases, 
intending “to state briefly and without discussion or argument, the law recog- 
nized in those jurisdictions, upon the principal points dealt with by the author.” 
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Mr. Kuhn frankly says that they are in no sense intended as a full ition 
of the law upon the topics treated. He has made a brave attempt, but, from the 
nature of things, it was impossible for him in that way to make a really valu- 
able contribution. The leading cases on the topics treated are not in all in- 
stances given, while a number of the propositions of law are inaccurately or too 
broadly stated. This latter defect is due to form rather than to real error; but 
because of it the notes as they stand should be used with some caution. To 
those interested in the development of Conflict of Laws the book will still be 
recommended by the amount of learning and useful information gathered within 
its covers. S. H. E. F. 


Law OF THE DoMESTIC RELATIONS, embracing Husband and Wife, Parent 
and Child, Guardian and Ward, Infancy, and Master and Servant. By 
James — Boston: Little, Brown, and Company. 1905. pp. Xxxix, 
421. 8vo. 

To praise a law-book because it contains so much which is not law, is or- 
dinarily a doubtful compliment to the author. When that confused subject 
usually described under the title “ Domestic Relations ” is under consideration, 
however, one is prepared to see every rule suspended or reversed. This branch 
of law our legislatures have so diverted from its original channel that practi- 
tioners of to-day are frequently in danger of losing sight of the sources from 
which it starts. Yet the original common law so controls and modifies the 
meaning of the various sweeping statutory changes, that any opinion based 
upon the statutes alone is likely to be most misleading. Accordingly, the writer 
of the elementary treatise under discussion, who must perforce cover but a 
small part of the law, has chosen wisely in confining himself to the common 
law rules bearing upon the legal position of husband and wife, parent and child, 
infants, and guardian and ward, — in part though they may be; and in 
dismissing with brief mention the widely varying statutory changes which have 
taken place in the different jurisdictions. 

As a statement of the underlying common law this work is in most respects 
to be commended. Its clearness of diction and logical development of thought 
are refreshing. It is precisely the kind of book to be read through with profit 
by a person unfamiliar with the subject, but with this caution, that the reader 
must not attribute to it infallibility. The author, unfortunately, has a slight 
tendency to follow too closely the current form of statement rather than to seek 
for the substance of the law. For instance, in — of the liability of infants 
for necessaries, he lays it down in the old way, that the infant is bound by his 
contract for necessaries, and fails to impress the fact that what the infant is 
bound to do is not to fulfill the contract by paying the contract price, but rather 
to pay the fair value of the necessaries. In the same way he speaks on 

e 65 of the liability of the husband for necessaries properly furnished to the 
wife as founded on the wife’s agency for the husband, and yet concedes on 
page 82 that the usual principles of agency are inadequate to explain the law. 

A similar fault is disclosed in his tendency to state moral duty in terms of legal 

obligation. A conspicuous instance is found in the chapter upon the duties of 

parents as to their children, in which the author enumerates as legal duties 
obligations of protection, maintenance, and education, which the common law 
rather commends as good morals than enforces by appropriate process. As to 
the chapter concerning void and voidable acts of an infant, so much stress is 
laid upon the former that the reviewer feels some doubt whether the inex- 
perienced reader might not be misled into thinking the proportion of void acts 
to voidable far greater than it really is. An unusual omission in the work is 
that of the names of the cases in many citations. Not the least entertaining 
part is the homily on marriage, beginning on page 12, in which the present da 

tendency toward the fuller independence of woman is somewhat deprecated. 

Further enumeration of defects, however, oe convey a false impression of 

what is in reality a very useful book for the elementary student seeking a 

general knowledge of that branch of the law of which it treats. 

H. LE B. S. 
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A TREATISE ON THE Law oF Crimes. By Wm. L. Clark and Wm. L. 
Marshall. Second Edition, by Herschel Bouton Lazell. St. Paul: Keefe- 
Davidson Co. 1905. pp. xxxiv, 906. 8vo. 

The second edition of this successful elementary treatise appears in a single 

large volume, instead of the two smaller volumes of the first edition. This is a 

desirable change, so far as the lawyer’s use of the book is concerned ; and it 

is probably quite as convenient for the student. 

r. Clark’s work has the qualities which make all his books valuable: clear- 
ness and completeness of analysis, lucidity of statement, and good judgment and 
sense of proportion. These qualities are invaluable in a book intended to meet 
the needs of students. The summaries of doctrine printed in heavy-faced type 
as “principles” are well-made, brief, and clear. Both students and practicing 
lawyers will find the book helpful. 

ne must not expect to find here original discussion of difficult problems of 
the criminal law; nor should one be surprised to find that the inconsistencies 
and blunders of the cases on larceny, for example, appear without any attempt 
to cure or even to point out the errors. A topic which has tried and transcended 
the powers of a Bishop could hardly be elucidated in an elementary treatise. 
We must accept the book for what it is, and be grateful; and it is a clear and 
useful summary of the law as it is ordinarily administered in court. 

The work of the editor has been merely to bring the authorities down to date. 
The new matter is not so distinguished from the old that one can say how much 
has been added. One useful addition, at any rate, is the references to the cases 
in Professor Mikell’s most excellent collection. J. H. B. 


A MANUAL RELATING TO THE FORMATION AND MANAGEMENT OF MER- 
CANTILE AND MANUFACTURING CORPORATIONS, with Forms. A Book of 
Massachusetts Law. By George F. Tucker. Second Edition, Revised, 
including Revised Laws, Statutes of 1903-1905, and Massachusetts Re- 
ports, Vol. 187. Boston: Little, Brown, and Company. 1905. pp. xxvii, 
401. 8vo. 

OFFICIAL REPORT OF THE UNIVERSAL CONGRESS OF LAWYERS AND JURISTS 
held at St. Louis, Missouri, U. S. A., September 28, 29, and 30, 1904, 
under the oo of The Universal Exposition and The American Bar 
Association. Edited by the Secretary of the Congress. St. Louis: Pub- 
lished by the Executive Committee. 1905. pp. xix, 423. 8vo. 

Corporations. A Study of the Origin and Development of Great Business 
Combinations, and of their Relation to the Authority of the State. By 
John P. Davis. In two volumes. New York and London: G. P. Put- 
nam’s Sons. 1905. pp. ix, 318; iii, 295. 8vo. 

INTERNATIONAL CIVIL AND COMMERCIAL Law, as Founded upon Theory, 
Legislation, and Practice. By F. Meili. Translated and supplemented 
with additions of American and English law, by Arthur F. Kuhn. New 
York: The Macmillan Company. 1905. pp. xxvii, 559. 8vo. 

PROCEEDINGS OF THE FOURTEENTH ANNUAL CONFERENCE OF COMMIS- 
SIONERS ON UNIFORM STATE LAws, held at St. Louis, Missouri, Sep- 
tember 22, 23, and 24, 1904. Reprinted from the Transactions of the 
American Bar Association for 1904. pp. 193. 8vo. 

A MANUAL RELATING TO SPECIAL VERDICTS AND SPECIAL FINDINGS BY 
Juries. Based on the Decisions of all the States. By George B. 
Clementson. St. Paul, Minn.: West Publishing Co. 1905. pp. 1xi, 350. 
8vo. 

A TREATISE ON THE LAW OF CRIMES. By Wm. L. Clark and Wm. L. 

Marshall. Second Edition, by Herschel Bouton Lazell. St. Paul: 

Keefe-Davidson Co. 1905. xxxiv, 906. 8vo. 
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